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Proceedi ngs taken via Videoconference for The Al berta
Col | ege and Associ ati on of Chiropractors, Ednonton,

Al berta

Sept enber 1, 2021 Mor ni ng Sessi on

HEARI NG TRI BUNAL

J. Lees Tri bunal Chair

W Pavlic I nternal Legal Counsel
Dr. L. Aldcorn ACAC Regi stered Menber
Dr. D. Martens ACAC Regi stered Menber
D. Dawson Publ i ¢ Menber

A. Nel son ACAC Hearings Director

ALBERTA COLLEGE AND ASSCCI ATI ON OF CHI ROPRACTORS
B. E. Maxston, C ACAC Legal Counsel

FOR DR. CURTI S WALL
J.S.M Kitchen Legal Counsel

K. Schumann, CSR(A) Oficial Court Reporter

( PROCEEDI NGS COMVENCED AT 9:10 AM
THE CHAI R Good to see everyone here.
We're just checking that we've got all the parties.

Dr. Wall and counsel are here?
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MR. KI TCHEN: Yes, that's right, we are.
THE CHAI R Ckay, and you're together?
VR KI TCHEN: We are.

THE CHAl R Ckay. Hi, Dr. wall.

DR, WALL: Hell o there.

THE CHAI R Good norning. ay, we have

our court reporter, Karoline Schumann. W have for the
Col | ege, David Lawence and M. Maxston, and we have
one observer, Parker Hogan, and our court reporter,
Kar ol i ne Schumann.

Openi ng Remar ks

THE CHAI R Ckay, | think we're ready to
start, so I'll call this Hearing Tribunal to order, and
this is a hearing of the -- this is a hearing of a

Hearing Tri bunal of the Al berta Coll ege and Associ ati on
of Chiropractors appointed pursuant to the Health
Prof essi ons Act to consider allegations of
unpr of essi onal conduct against Dr. Curtis Wall, an
active regi stered nenber of the ACAC

My nane is Janes Lees. | ama public nmenber, and
I will be acting as Chair of the hearing today and the
ot her days schedul ed.

| wll now introduce the other nenbers of the
Hearing Tribunal sitting on this matter. First off,
Dr. Leslie Aldcorn. Just stick your hand up and wave,

Leslie. Dr. Dianna Martens. And they are both
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regi stered nenbers of the College. M. Doug Dawson and
nysel f, and Doug and | are the two public nenbers. In
addition, we have M. Walter Pavlic as our independent
| egal counsel to the Tribunal.

And our court reporter Karoline Schumann, and |
thi nk we' ve covered everybody el se. Thanks, Karoline.

| confirmthat we will be follow ng the ACAC
hearing steps and procedures for the Hearing Tribunal.
Does anybody have any questions regarding the
procedur es?
MR, MAXSTON: M. Chair, it's Blair Mxston.
I wll have sone coments during ny opening subm ssions
about a proposed order of proceedings, and |I've tal ked
wth M. Kitchen about this, and I'll invite his
comments. We may be departing a little bit from your
script or your guidelines, but I think we're going to
be substantially consistent with that.
THE CHAI R Okay, well, we'll cross that
bridge, thank you.

Are there any objections to either the conposition
of the Hearing Tribunal or the jurisdiction of the

Hearing Tribunal to hear this case?

MR, MAXSTON: None fromthe Conpl aints
Di rector.

MR. Kl TCHEN: None from Dr. Wall.

THE CHAI R Thank you. Are there any

Dicta Court Reporting Inc.
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objections to holding the hearing virtually or by

el ectroni c neans?

MR, MAXSTON: None fromthe Conpl aints
Di rector.

MR. Kl TCHEN: And none fromDr. Wall.
THE CHAI R: Thank you. There are no

obj ections, so the Chair asks the Coll ege | egal
representative to file the Notice of Hearing as an
exhi bit.
MR, MAXSTON: M. Chair, I'mgoing to deal
with the matter of exhibits globally, so | wonder if |
can ask you to just park that for now, and when | get
to nmy opening subm ssions, |I'll deal with exhibits, and
certainly we'll take you through the Anended Notice of
Hearing at that tine.
THE CHAI R kay. In that case, we wll
defer reading the allegations in the Notice of Hearing.
The next point to cover is to ask Dr. Wall, do you
admt or deny the allegations in the Notice of Hearing?
And perhaps we should hold on that as well, since we
haven't read them
MR. Kl TCHEN: That woul d seemto nake the
nost sense. | know that nmy learned friend's going to
be applying to anend the Notice of Hearing, so probably
we shoul d save all that until we've determ ned exactly

the contents of the Notice of Hearing.
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THE CHAI R Yeah, | think that's a fair
thing to do, okay.

Then at this point, as this is a contested
hearing, and there is no agreed statenent of facts, |
woul d ask, M. Maxston, if you have an opening
st at ement .

Di scussi on

MR, MAXSTON: M. Chair, I"mgoing to invite
M. Kitchen's coments on a point. | have an opening
statenment that | would like to go through I think sort
of fromstart to finish, but | wonder if we should be
dealing with the prelimnary applications either right
now or |'ve got about 2 mnutes of coments | could
make, and we could turn to the prelimnary applications
t hen.

|, frankly, don't want to take you through the
comments | have about the order for the hearing, the
Wi t nesses you're going to hear from coments about
| egal principles and that type of thing when we haven't
taken care of the prelimnary applications, so |I'd
invite M. Kitchen's comments on them
MR. Kl TCHEN: | agree with that. | think
the very first thing we should deal would be the
prelimnary applications before we nove into
substantive comments on the rest of it.

THE CHAI R Ckay.
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MR MAXSTON: So, M. Chair, if you're
confortable, | have about 1 or 2 mnutes of just very
prelimnary comments, and then we'll turn to the matter

of the prelimnary applications.

As you' ve nentioned, today's hearing is to
determ ne whether Dr. Wall has committed unprofessional
conduct under the HPA concerning certain of his actions
and conduct. M. Kitchen is here representing
Dr. Wall, and Dr. Wall is here as well. Despite the
fact that we haven't heard fromDr. Wall about the
actual charges yet, this is a contested hearing, and as
is hisright, Dr. Wll is taking the position that he
did not commt unprofessional conduct regarding the
five charges that are in the Arended Notice of Hearing,
which I will probably sinply refer to as the Notice of
Heari ng today.

What we're engaging in right nowis what is known
as the liability phase of proceedings. The hearing is
schedul ed for four days, as you know, and in the
liability phase of a hearing, both sides present their
evi dence, their cases, and the Hearing Tribunal has a
chance to ask questions and test the evidence and,
ultimately, you will deci de whether unprofessiona
conduct has occurred, and you will issue a witten
decision in that regard at sone point.

Hopefully we can conplete the liability phase of

Dicta Court Reporting Inc.
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the hearing within the four schedul ed days, but if we
can't, we'll, of course, need to schedul e sone
addi ti onal days.

If and only if findings of unprofessional conduct
are made by the Hearing Tribunal would we convene again
for the penalty phase of the hearing, as distinct from
the liability phase, where you would receive
subm ssions and potentially evidence fromeach side
regardi ng appropriate penalty orders.

So that's where we are at the beginning of the
hearing, M. Chair, and I'll continue on with the, as I
said, an opening statenent in a few mnutes, but as you
al so know and as you referred to, we have prelimnary
applications this norning, and they are com ng from
bot h si des.

If you can just give ne a mnute, |I'll get ny
docunents ready in that regard.
THE CHAI R: ' m aware of two.
MR, MAXSTON: "Il let M. Kitchen speak to
his application in a nonent. W tal ked about this
yesterday actually in the order of when he would bring
it, and I think he is bringing it right after ny
applications, but we can speak to that in a few
nonent s.

So just as a starting point for the nenbers of the

Hearing Tri bunal, sone -- that maybe haven't been in

Dicta Court Reporting Inc.
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this experience, sonetines there are i ssues between the
parties that can't be resolved in advance of a hearing.

As you know fromreceiving all of the agreed on
exhibits before today with the consent of both parties,
there are many things that have been agreed to by the
parties, but there are three prelimnary applications
that require your decision-naking and your direction.
The Conplaints Director has two prelimnary
applications, and Dr. WAll has a third separate
prelimnary application.

So again, M. Kitchen can speak to the specifics
of his application, but | believe it relates to
tendering a further expert report and having that
expert testify.

The Conmplaints Director has two prelimnary
applications. The first one is to make changes to the
Amended Notice of Hearing and specifically the closing
portion of the Notice of Hearing, and the second
prelimnary application relates to a request to have
three Alberta Health Services docunents be entered as
exhi bi ts.

Subject to M. Kitchen's comments, what | woul d
normal ly see as the process for a prelimnary
application would be that the party bringing the
application nmake subm ssions, the party opposing it

makes their comrents, the Hearing Tribunal woul d be
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able to ask questions, and then we would ask you to
take a break and nake a decision on the applications.

| think it's probably best, M. Chair, if you and
M. Kitchen are confortable, for us to go through al
three of the prelimnary applications and then have a
break, and you can decide on all of them | think it
wll be alittle bit awkward to break after each one.
If you want to do that though, we can do that, but,
again, if M. Kitchen has sone thoughts on that, |I'd
wel conme his conments.
MR. Kl TCHEN: | think that's fine. [|'malso
fine if the Hearing Tribunal prefers to only hear the
Conplaints Director's applications, nmake a deci sion,
cone back, and hear ny application and then nake a
decision. Either is acceptable to ne really. I'min
the Tribunal's hands on that.
MR. MAXSTON: And so aml|l, M. Chair
Per haps what we should do, if you're confortable, is
['I'l make both of the application. |[If you want to stop
after the first one and break, that's fine; if you want
to stop after the second one and break, that's fine.
We'll just sort of play this by ear. And, of course,
if at any tine, you need to caucus on any issue, you
and M. Pavlic can go to a breakout room

Subm ssions by M. Maxston (First Prelimnary

Appl i cation)
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MR, MAXSTON: So if everyone is confortable
then, I will just begin with the Conplaints Director's
first prelimnary application, and that relates to
Exhibit A-1, which is the Arended Notice of Hearing,
dated July 22, 2021.

Wth M. Kitchen's consent, the Hearings Director
yesterday sent you what | called a "Prelimnary
Application: Conplaints Director's Reference
Docunent”, and | believe that's docunent H1 in the
bat ch of docunents that have been sent to you. And,
M. Chair, before going further, I'Il just ask each one
of you to go to that docunent.

Maybe while you're doing that, | wll ask
M. Kitchen for his thoughts on whether he thinks this
needs to be entered as an exhibit. I'mfine either
way, frankly.

THE CHAI R M. Maxston, is this amending
the Notice of Hearing?

MR, MAXSTON: Well, this is an application
to anend the Notice of Hearing, and what |'mreferring
you to is a supporting docunment for ease of reference
to show you the changes and al so to show you sone ot her
things |'"'mgoing to be relying on in the application.
It's essentially the revised version of the Arended
Noti ce of Hearing and then sone excerpts fromthe HPA

and anot her excerpt fromthe Rules of Court that
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relates to M. Kitchen's application.
THE CHAI R In looking at this, | see on
t he second page, hal fway down, there is sone typed

script in red; is that the change?

MR, MAXSTON: Yeah, | wll get to that,
M. Chair. | would like to nake a few brief comrents
before | take you to that, but | just wanted to be sure

everybody had access to this docunent.

THE CHAl R " mjust wondering, if it's
going to be the Notice of Hearing that is used that
repl aces the previous one, | would have thought it
woul d have been entered as an exhibit.

MR. MAXSTON: Vell, maybe we'll -- again,
invite M. Kitchen's comments. My experience in these
types of situations is that you can certainly enter a
revised Notice of Hearing as an exhibit, and | would
intend that Part 1 of this docunent be that, but we're
not quite there yet. | was wondering if you want to
mark this as an exhibit for identification only or
whet her you don't need to mark it at all at this point.
And, again, I'mfine either way.

THE CHAI R Ckay, let's not mark it yet,
and let's proceed, and if it starts to get alittle
muddy, the waters get a little nuddy, we m ght need to
mark things. There's a |lot of docunents here, so ...

VR, MAXSTON: M. Chair, 1'lIl --
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THE CHAI R Go ahead.
MR. MAXSTON: So I'I'l just continue on then.
As you alluded to, this is an application, this
first application is an application by the Conplaints
Director to anend the Notice of Hearing that is before
you, and the red highlighting that is on page 2 of the
reference docunent are the changes that the Conplaints
Director is requesting your direction on and, in fact,
an order that those changes can be made.
| want to begin by nmentioning that you will see
there are no changes to the five charge wordi ngs
t hensel ves. Those have not changed since the original

Notice of Hearing on this was provided | believe |ast

year. | believe it was |ast sumer actually.
You'll see that there are two changes in red which
are being requested, and | invite again M. Kitchen's

coments, but | want to stop and tell you that his
client does not object to the change adding B-1 as a
referred section of the Code of Ethics. So that change
IS not before you. Dr. Wall does not agree to the
addition of the phrase "Al berta Health Services
di rections and requi renents”.

So, M. Chair, just sone background facts, and |
alluded to this before, this July 22, 2021 Notice of --
Amended Notice of Hearing was provided to M. Kitchen

shortly after that date, and, in fact, it's a
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reflection of the original Notice of Hearing that was
sent sone tine ago. In an August 5 enmmil to

M. Kitchen, | advised himthat the Conplaints Director
was seeking to amend the Notice of Hearing, and he

i ndi cated he woul d be objecting to that.

So in support of the Conplaints Director's
application, | intend to make subm ssions in two areas.
The first is the authority given to the Conplaints
Director under the Health Professions Act and | think
case law to set the wording for charges, and |I'm al so
going to take you to sone case law in that regard, and
I'"malso going to review the | egal test for
requi rements for charge wordi ngs generally and why this
type of change should not be viewed as prejudicial or
harnful in any way to Dr. Wall.

So the first area then is what does the HPA say
about this, and if you |ook at the -- again, the
reference docunent that | had the Hearings Director
send to you yesterday, you'll see that Section 66(3) of
the HPA says: (as read)

If, on reviewng a report [that's an

I nvestigation report] prepared under this

section, the Conplaints Director determ nes

that the investigation is concluded, the

Conplaints Director nust refer to the matter

to the Hearings Director for a hearing.
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So it's the Conplaints Drector who deci des what
charges, what conduct go before the Hearing Tribuna
and has the discretion to prepare the charge wordi ng.
And that's echoed in the next section of the HPA that
I"'mreferring you to, and that's Section 77(a) in this
sane docunent, which says: (as read)

The Hearings Director nust, at |east 30 days

before the hearing, give the investigated

person a notice to attend and gi ve reasonabl e

particulars of the subject matter of the

heari ng.
So again, M. Chair, and Tri bunal Menbers, it's clear
that the Conplaints Director has the I egal authority to
determ ne the nature and content and nunber of charges,
and that's known essentially as prosecutori al
discretion in different contexts, and it would not nmake
sense for the nenber to have a veto over that, veto
power over that; the nenber doesn't have that type of
authority. |It's the Conplaints Director who decides
what charges are brought forward. And, of course, just
as Dr. Wall is doing today, the regul ated nenber can
vi gorously contest the charge wordi ngs and argue that
sone or all of the charge wordings are incorrect or
I nappl i cabl e.

So, M. Chair, I'mgoing to veer off alittle bit
here, but M. Kitchen asked you -- asked the Hearings
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Director yesterday to send you a case -- actually two
cases in support of his prelimnary application, one of
those is a case called Wight, WR-I-GHT, v. The
Col | ege and Associ ati on of Regi stered Nurses, and |
appreciate that M. Kitchen provided that to you for
his application, but, handily enough, it's also
applicable in one portion to the Conplaints Director's
application today.

And if all of you are able to access that Wi ght
decision, I'll just give you a couple of mnutes, and

"' masking you to go to paragraph 47 of the Wi ght

deci si on.
THE CHAI R M. Maxston, | don't think |
received it. | received the prelimnary application

and the MaclLeod case.

MR MAXSTON: Yeah, | think M. Kitchen,

"Il invite himto comment if he wants to, sent sone
cases very late last night or very early this norning,
and he asked the Hearings Director to send themon to
you, and | think that was done.

THE CHAI R Per haps we can break for 5

m nutes and just check to see if we have them [I'II] --
MR MAXSTON: Again, | believe there --
sorry, | believe there are two cases, one is the Wight
deci sion and the other is Mohan, MA-H O N [sic].

THE CHAI R Ckay, | think if we're going
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to discuss these, I'll go to ny desktop and see if they
came in this norning. | didn't see themearlier, but
they may have arrived. And did anybody -- other
Heari ng Tri bunal Menbers receive these this norning?
V5. NELSON: If I can just interject here,
they're actually in File Hin the exhibit Dropbox |ink.

THE CHAI R kay - -
MR MAXSTON: M. Chair --
THE CHAI R Yeah, they were al so attached,

| downl oaded what was attached to the email. |
understood that was the sane.

MR MAXSTON: M. Chair, these cases are, of
course, inportant for M. Kitchen's cross-application,

sol think it's a good idea if we do just take a couple

of mnutes, and you and your colleagues all identify
those cases and find them | see M. Kitchen noddi ng.
So maybe we'll just informally -- and maybe we all stay

in the roomhere, in this common room and let you find
t hose cases, and | don't intend to take you through
much of this, but | know M. Kitchen will want those
cases to be in front of you.

THE CHAI R kay, let's break. The
Hearing Tribunal is on recess for a short period of
time while we track down these cases. Ckay?

MR. Kl TCHEN: Thank you.

( ADJ OURNMENT)
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THE CHAI R Ckay, the Hearing Tribunal is
back in session. M. Mxston, can you continue pl ease.
MR MAXSTON: Sure, and I'msorry to have
taken us down this road, but I -- it's a small
digression for this prelimnary application, this
specific one, but, of course, as | said, it's inportant
to get these cases in front of you too.

So in the Wight decision, M. Chair, | would just
ask you to go to paragraph -- you and your col |l eagues
go to paragraph 47, and just as | said, conveniently
enough, there's a statenment in here that applies. It
says: (as read)

Power of a professional organization to

I nvoke and nmanage its professional

disciplinary regine is anal ogous to

prosecutorial discretion, and the grounds of

revi ew of any deci sions made are very narrow.

And there's a few other comrents then in that paragraph
about what prosecutorial discretionis, and | think
It's just inportant to note that the courts have
recogni zed that there is this prosecutorial discretion,
and it's the Conplaints Director's discretion, no one
el se's.

So |l think it's also inportant, when you're
| ooki ng at anendnents to the charges, to consider the

test for charges, the specificity they have to incl ude,
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and |'ve given you a case, it cane yesterday | believe
to all of you called MacLeod v. Al berta Coll ege of
Social Wirkers, and I'd like you to turn to that and,
in specific, paragraph 20.

So maybe |I'lIl wait for a show of hands when
everybody is ready to go on that case. | don't want to
start commenting on it until everyone has it in hand.

| was going to proceed, but M. Lees, | don't see

you on canera, so |I'm--

THE CHAI R: I'm - -
MR, MAXSTON: -- thinking we should wait.
THE CHAI R -- just -- I"'mjust calling up

on ny other conputer, and the docunent | have has 12
pages.

MR. MAXSTON: | think I have an 11-page
docunent, but it should be entitled MacLeod v. College
of Social Workers.

THE CHAI R Ckay, and then you said

par agr aph 20?

MR, MAXSTON: Yeah, paragraph 20.
THE CHAI R Ckay, we're good.
MR, MAXSTON: So paragraph 20 is -- the

particular facts of this case aren't particularly
rel evant, but paragraph 20 is inportant when it sets
out the test for what charge wordi ngs have to contai n,

and it says, this is the Court speaking: (as read)
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Further, the appellant argues that the rules

of natural justice require sufficient

particulars of a conplaint so that the

pr of essi onal can nount a proper defence.
And the Court is saying that common-law rule is carried
forward in Section 77 of the Act, which | just took you
to: (as read)

Particul ars enabl e the professional to

i dentify the particular event that is said to

anount to professional m sconduct.

Particulars also have the effect of limting

the scope of the charges so that the

pr of essi onal does not have to defend his or

her entire career or general character during

t he hearing.
And if you skip to the next page of that decision,
M. Chair, and go to paragraph 24, you'll see there's a
headi ng of "Scope of Charges", and then the Court
reiterates this principle and says: (as read)

As noted, allegations of professional

m sconduct nust be specific enough that the

prof essi onal can know the case he or she has

to neet.
So the Conplaints Director has the discretion to cone
up with these charge wordi ngs, but the charge wordings

have to have a | evel of specificity to them and, from
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the Conplaints Director's perspective, that |egal
obligation has clearly been -- clearly been di scharged
her e.

The charge wordi ngs are clear and precise
thensel ves, Charges 1 to 5. They disclose particulars
of the allegations, and they provide nore than enough
information for Dr. Wall to know the case to be net.
That's what the Court of Appeal was saying in the
MacLeod decision. Dr. Wall knows what he is being
asked to respond to.

And just as inportantly, the Amended Notice of
Hearing was originally provided to M. Kitchen in March
of -- | believe March of 2021, and Dr. Wall hasn't nade
any request for particulars. You haven't heard
anyt hi ng about the charges being unspecific. | think,
in fact, they're quite detailed, and they set out
exactly what conduct is an issue.

And very inportantly, the wording of the charges
isn't changing. That's what the courts often key on
Is, wait a mnute, the professional has to know what
the case is to be net. And fromstart to finish, from
the first Notice of Hearing to this one, those charges
haven't changed; Dr. Wall knows the case to be net.

The addition of the Alberta Health Services
directions and requirenents is a commentary at the end

of the charge, and it's the Conplaints Drector saying

Dicta Court Reporting Inc.
403-531-0590




30

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

there's the potential for Dr. Wall to have contravened
a nunber of things including Al berta Health Services'
directions and requirenents. And it nmay be that that
part of the charge isn't proven, it may be that it is,
but we'll find that out during the hearing, and there's
certainly no prejudice to Dr. Wall by addi ng that.

And | think I'Il go alittle bit further, in
addition to M. Lawence, as Conplaints D rector,
havi ng the discretion to word charges as he sees fit,
Al berta Health Services is relevant. |It's the arm of
Al berta Health that adm nisters health care in Al berta
broadly, and the Conplaints Director's position is that
Dr. Wall's conduct can be assessed in relation to AHS
requi renments and directions. And as you'll know from
the exhibits that have been provided to you, the AHS
actually closed down Dr. WAll's clinic. They're
already involved in this. There's no sense that this
is athird party in the broad sense; AHS is already
I nvol ved.

So the changes to the Notice of Hearing are mnor.
They' re not changes to the charges. They're one
el ement of the, howw !l | say it, the criteria for
assessing Dr. Wall's conduct in terns of the first five
charges. There's nothing new here. |t doesn't
prejudice Dr. Wall in ternms of the charges thensel ves,

and Dr. Wall has had nore than enough tinme to assess
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t hese charges and properly prepare for them

So |''m happy to answer any questions you have.
M. Kitchen, I'msure, will have sone responses, and |
m ght have a couple quick followup comments in terns
of what he says, and we can then either take a break or
nove forward to the Conplaints Director's second
application, prelimnary application.
THE CHAI R Per haps we'll hear from
M. Kitchen before we determ ne whether or not the
Heari ng Tri bunal has any additional questions.
MR MAXSTON: M. Kitchen, | think you m ght
be nut ed.

Subm ssions by M. Kitchen (First Prelimnary

Appl i cati on)
MR. KI TCHEN: My apologies, ny mc is nuted.
Good, now | know that works. 1'll start again.

Just a few brief comments. Firstly, | don't

di sagree with ny learned friend about the particulars
of the charges thenselves, that being 1 to 5. The
problem| have is with the -- wth this addition and
how vague it is. |If you |look at the section underneath
the charges where it says "it is further alleged", and
there's a nunber of things that are specifically |isted
there, 1(1)(pp) of the HPA, the Standards of Practice,
and then we have the specific, very specific sections

of the Standards of Practice, very specific sections of
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t he Code of Ethics, and we have t he ACAC Pandem c
Directive as specified, the CMOH orders that are

speci fied, not which ones but they're specified as CMOH
orders, and then we have this very vague Al berta Health
Services directions and requirenents. | don't know
what they are, they don't have any sections, they don't
any references, no dates, no nothing. 1It's very vague.
Hopel essly vague, | woul d say.

The other thing -- and because of that, | would
say that it's also hopeless that there will be any
findings that he's -- that Dr. Wall has contravened any
of these things if we don't even really know what they
are.

In response to the comment about prosecutori al
di scretion, again, | don't disagree with that generally
speaking. The case referred to that | provided, Wi ght
v. Coll ege and Associ ation of Regi stered Nurses, one of
the issues in that case was whether or not the
regul atory body in that case really even should have
I nvoked any kind of process at all or, you know,
whet her it should have nerely done an infornal
resol uti on as opposed to a fornmal hearing. The nurse
in that case was challenging that. So | don't disagree
wi th the anal ogy of prosecutorial discretion to decide
whet her or not to lay charges or, in this case, proceed

to a hearing.
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But that's a little different than what's going on
here. Here we have a | ate gane anmendnent to pile on,
and that's a little different than deci di ng whet her or
not at all to proceed to a formal hearing into any
charges. So | don't think that that's necessarily
directly on point.

The last thing I'll say when it conmes to Al berta
Heal th Services, yes, they are involved in this case,
but only in regards to the CMOH orders. Yes,

Dr. Wall's office was cl osed down, but there was no

al | egati ons breaching any AHS directions and

requi renents; there was an all egation of breaching a
CMOH order, and when it was di scovered that that CMOH
order was no | onger breached, AHS opened the office
again. Al AHS was in that scenario was an enforcer of
the CMOH order. That was their only role; that's been
their only role.

So it's the CMOH orders that matter here, and if
that had have been what the Conplaints Director was
trying to add in now, at this stage, Dr. Wall woul dn't
oppose it, but now we have this extra thing of
directions and requirenents of AHS, and that's not
what's relevant. Wat's relevant is the CMOH officer's
orders.

Those are ny subm ssions on that. |[|'ll take any

questions if you have any, Chair.
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Reply Subm ssions by M. Maxston (First Prelimnary
Appl i cation)

MR MAXSTON: M. Chair, | wonder if | can
just nmake two very brief coments in response.

THE CHAI R Yes.

MR, MAXSTON: Very, very briefly, | think
there's a bit of a chicken and egg here, because the
Conplaint Director's next application is to enter sone
AHS docunents, which | think would provide the
specificity that woul d support that wording.

"Il just say that | don't think this is late in
the gane. The anendnents were provided a few weeks
ago. | don't think it's piling on; it's five words,
six words. And, as M. Kitchen says, you'll decide at
the end of the day whether the Conplaints Director has
or has not produced evidence to satisfy that particul ar
phrase, but it's really the Conplaints Director's cal
to put that phrase in. So those are nmy comments.

THE CHAI R Okay, well, let's caucus for a
few m nutes so that we can determ ne whet her the
Hearing Tribunal has any further questions for counsel.
So we'll take 5 mnutes, and if we could be put back in
a waiting room that would be great, thank you.

( ADJ OURNMVENT)

THE CHAI R W will call the Hearing

Tri bunal back in session.
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Ruling (First Prelimnary Application)
THE CHAI R The Hearing Tribunal Menbers
have di scussed and revi ewed the coments from counsel .
First off, I would say we do not have any
addi tional or further questions fromeither counsel
regardi ng the application.
W have found that there was no evidence that
Dr. Wall is being prejudiced by this application, and
we would further add that Dr. Wall and counsel had
anpl e opportunity, sone weeks in which they had -- they
coul d have rai sed questions or concerns or tried to
seek further particulars with respect to the
prelimnary application by the Conplaints Director, and
that didn't happen. So on that basis, we're prepared
to -- I'"'mnot sure of the technical word -- accept the

prelimnary application from M. Maxston.

MR. MAXSTON: M. Chair, and | will again --
t hank you for your coments, | will again invite
M. Kitchen's comrents on this. | would intend then to

ei ther have the reference docunent that |'ve provided
to you to have in front of that the Amended Notice of
Hearing with the red changes be entered as an exhibit,
or | can, as a housekeeping matter, have the Hearings
Director generate an Anended Anended Notice of Hearing.
I think the changes are on the record, and we could

probably sinply use this reference docunent | have,
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but, again, I'min M. Kitchen's hands on that.

MR. Kl TCHEN: | think that's fine, enter it
as an exhibit. Yeah, we have a copy. |It's part of the
record.

THE CHAI R kay, just to be clear that,

the Hearing Tribunal Menbers, your copies showin red
the changes? So we don't need to reword it and reprint
it. GCkay, good.

EXHBIT H1 - Prelimnary Application:

Conpl aints Director's Reference Docunent

Subm ssions by M. Mxston (Second Prelimnary

Appl i cati on)

MR, MAXSTON: M. Chair --

THE CHAI R Yeah, M. Maxston.

MR. MAXSTON: Thank you, | will proceed then

with the Conplaints Director's secondary prelimnary
application, which is to admt three Al berta Health
Services or AHS docunents as additional exhibits, and,
as you know, Dr. Wall is objecting to that.

For your reference, I'll tell you |I'mgoing to be
maki ng submi ssions in three areas, and | think, quite
briefly, the first is to briefly review what the
proposed exhibits are; secondly, I'mgoing to talk
about what the HPA has to say about evidence and
adm ssibility; and then |'"'mgoing to talk very briefly

about what the courts have to say about evi dence and
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adm ssibility.

So, M. Chair, thankfully, the parties agreed that
you coul d recei ve copi es of these docunents in advance,
so | don't have to take you through themline by Iline.
| would just say to you that the AHS guidelines for
maski ng are inportant in ternms of -- that's the first
docunent -- are inportant in terns of what they say
about the requirenents for PPE and how that is
significant for health care providers, and there's a
statenment on page 1 about PPE being critical to the
health and safety of health care workers and patients,
so | think that's relevant.

The AHS personal protective, PPE, equi pnent
docunent simlarly on page 1 has coments about
requi rements for masking. It talks about the Public
Heal th Agency of Canada, PHAC, and their views on
masking and simlar itens. It talks about the fact
that AHS is nmaking a masking order in terns of the goal
of preventing the spread of COVID, and it has sone
ot her comments in there.

The third docunent, Al berta Health Services
di rected use of masks during COVID-19, again, has nore
comments, particularly on page 1, in the "Principle"
section about: (as read)

Cont i nuous masking can be a control and a

protection to people wearing masks and to
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t hose around them
And it tal ks about the inportance of that for health
care providers.

| could take you through these docunents in
detail, but | don't know that's appropriate, given the
nature of the prelimnary application, but | just
wanted to give you a sense of the flavour of those
docunments and why the comments in themare inportant.

The next thing | want to turn to is to review
Section 79(5) of the HPA, and that is actually in Part
2 of the reference docunent that had the changes to the
charge wordi ngs and the other HPA sections that you
have. 1It's on the |last page, the third page of that
docunent, and it's under the heading "Section C', and
then it says "Section 79(5)". I'll just ask all of you
to go to that, and if you can let nme know, M. Chair,
when you'd like nme to proceed.
THE CHAI R kay, just give ne a nonent,
pl ease. Ckay. Everybody okay? Gkay, M. Maxston.
MR MAXSTON: Thank you. And, M. Chair,
just for the balance of the hearing, if | start talking
about a section, and there's a straggler who nay be or
a docunent sonmeone hasn't gotten to yet, soneone can
raise their hands. | certainly want to nake sure that
everybody's on the sanme page, and | knowit's a little

cunbersone with the el ectronic docunents. So, again,
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if I start off or if M. Kitchen starts off, you know,
on sonething, and you're not there yet, please |let us
know.

So Section 79(5) is really inportant in terns of
evi dence, and it says: (as read)

Evi dence may be gi ven before the Hearing

Tribunal in any manner that it considers

appropriate, and it is not bound by the rul es

of I aw respecting evidence applicable to

judicial hearings.

This is a common provision in many pieces of

adm nistrative law | egislation, and the drafters of the
| egi sl ation here are trying to facilitate |ess fornmal
proceedi ngs for hearing tribunals and to all ow
flexibility to themso they' ' re not bound by the very
strict Rules of Evidence that apply to court

pr oceedi ngs.

Now, | want to be clear that this section doesn't
mean you nust ignore the Rules of Evidence, and, in
fact, when evidentiary and ot her questions conme before
you, even though you're not bound by those rules of
evidence, | think they can provide good gui dance, and
sonetines they m ght even be binding: The question is
so inportant that you will want to rely on the formal
Rul es of Evidence. But, as a starting point, you're

not bound by those formal Rul es of Evidence.
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M. Kitchen in his application about
M. Schaefer's expert report has provided you with a
case call ed Mohan, which deals with the Rul es of
Evi dence that are applicable to entering new docunents,
and | think, frankly, | agree with the Mhan principle.
| think it's a very well known case. And |I'mgoing to
talk just very, very briefly about what those are and
why these three docunents should be entered, bearing in
m nd those three principles.

So the three elenents, the three criteria that |
think are generally accepted are is the evidence
relevant, is it relevant to the facts and i ssues that
are before the decision-maker, will it provide you with
sone assistance in that regard.

And the second question is is the evidence
material: Has it got sonme weight to it, sonme heft that
is really going to assist you beyond sinply being
rel evant, and then the third principle, | think
generally, is is there sone exclusionary rul e that
prohibits this fromcomng in. Lawers talk about
hearsay evidence or things |like that; where we'd say,
Well, wait a mnute maybe those first two branches of
the test are net but the third part isn't. So, again,
nunber one, is it relevant, does it address sone of the
facts and i ssues before you, and is it material, is it

going to assist you with sonething.
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Sointernms of the first two elenents of the test,
the AHS docunents, | think as | nentioned to you,
contain very significant comments about masking and the
ef fi cacy of masking, their effect on patients and
ot hers, and, of course, that's sonmething that is in
play in this hearing; it's sonething that is before
you.

And, of course, Dr. Wall, | anticipate, wll be
rai sing argunents about the |ack of scientific evidence
to support maski ng, and even though the Conplaints
Director, for reasons I'll talk about |ater on, doesn't
believe this hearing turns nuch, if at all, on masking,
this question is still before you. And I think it's
fair to say that those AHS docunents will provide sone
gui dance, they will provide sonme help, and they neet
that test for rel evance.

And | think it's inportant to renmenber that even
if you decide to admt this docunent, in your
del i berations, you'll decide what weight or value to
put on these docunents. So the admssibility part is
one step, and then the weight, the -- what |awers
woul d call the probative value associated with themis
anot her step.

| think you should be cautious and all ow these
docunents to be entered, and | think you'll find later

on that that they're of great assistance to you, and
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that these neet the test of relevance and that there
isn't any exclusionary rule that woul d prevent these
from going in.

| think it's also inportant to renenber that there
are already AHS docunents before you that Dr. WAll has
consented to, and that's the AHS order regarding
closure of his clinic and the AHS order opening his
clinic. So, clearly, these docunents are relevant, and
t hey shoul d be before you.

"' m happy to answer any questions you have about
t hese issues, and, if not, ny friend, M. Kitchen, wll
certainly have sone comments for you, |'m sure.
THE CHAI R So just to doubl e-back and
check and make sure we're all on the sane page, we are
tal ki ng about the three AHS docunents that you noted a
few m nutes ago that were not agreed to be part of the
package; is that correct?
MR, MAXSTON: That's correct. This is a
contested application. These are outside of Files Ato
F, and | believe these were provided to you if not the
day before yesterday, maybe yesterday; | think it cane
in the afternoon yesterday fromthe coll ege.
THE CHAI R Yeah, they did, and | think
they were in --
MR, MAXSTON: But - -
THE CHAI R: -- '"H.
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MR MAXSTON: -- yes, with M. Kitchen's
consent .
THE CHAI R Ckay, M. Kitchen?

Subm ssions by M. Kitchen (Second Prelimnary
Appl i cation)

MR. Kl TCHEN: Yes, thank you. | ask the
Tribunal to consider what the purpose of these
docunents is. If the purpose is to add scientific
val ue, that purpose is not achieved. There's no
scientific studies or reports or reviews contained in
this material .

The science on masks is going to be heavily
canvassed in this case, and, indeed, the Conplaints
Director has put in an expert on this, on the issues of
maski ng and scientific evidence, studies, review,
conclusions, et cetera, are discussed in that report.

So the purpose of this, | submt, is to sinply
appeal to authority. |It's basically to say, well, what
we' re doi ng nust be good, because AHS is doing it; what
does is good. |It's an appeal to authority. That's a
fallacy. Just because has does it, doesn't nean that
it's right, doesn't nean that it's scientific, doesn't
mean that it's [awful.

Furt hernore, what has and what the ACAC does is
two different things; they're independent of each

other. The CMOH has authority over the ACAC, and, yes,
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AHS enforces the CMOH order. This material is not CMOH
orders; it's AHS docunents. And by the way, it's very
different than the has docunents that ny | earned friend
just discussed, because, again, those docunents about
opening and closing Dr. Wall's clinic are nerely an
enforcenent of the CMOH orders. That's all they are.

These docunents are different. They're
substantive, and they're independent fromthe CMOH
orders. They don't add any science, and if they don't,
then they don't have any value. Al they do is
prejudice Dr. Wall by adding this elenent on an appeal
to authority.

"Il take you to that case we tal ked about
earlier, Wight v. The Col |l ege of Association of
Regi stered Nurses [sic]. [|'mgoing to be at paragraph
38, so that's about a page earlier than we were before.
And, again, this was a case where a nurse was
chal l enging a decision of its regulatory body, the
nurse's regul atory body, on one of the issues was human
rights grounds, and there was sone evi dence heard about
what ot her regul atory bodies did, and the Court said
that -- this is in paragraph 38: (as read)

The Hearing Tribunal was entitled to concl ude

that this evidence was irrelevant. I|f we

speak hypothetically and the Col |l ege's

policies and practices are conpliant with the
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human rights legislation, the fact that other

pr of essi onal associ ati ons have different

conpliant policies and practices is

i rrel evant.

And, obviously, AHS is not another professional
association, but | would say it's anal ogous and this
anal ysi s applies.

What AHS does about masks to neet its human rights
and Charter obligations is irrelevant. Wether or not
masks are scientific, that's relevant, all right;
that's going to be dealt with in the expert report that
the Conplaints Director has submtted.

This is different. There's -- since there's no
science i n these documents, since the science is
already fully canvassed, there's no val ue that these
docunents can provide, other than at |east for the
Conplaints Director to say, Wll, |ook, we're not the
only ones doing this, there's other people doing this,
and, you know, AHS is an authority on the matter, so
that justifies what we're doing. And in that sense,
the probative value is outwei ghed by the prejudice of
t hese docunents.

Subj ect to any questions, Chair, those are ny
subm ssi ons.

MR MAXSTON: M. Chair, if you're

confortable, | have just a couple of very, very brief
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conments in response.
THE CHAI R kay, M. Maxston.
Reply Subm ssions by M. Maxston (Second Prelimnary
Appl i cation)
MR, MAXSTON: | think | would take issue
with the cooment that this is purely an appeal to
authority. This is all about the franmework that the
Col | ege was operating in. There may not be references
to science here, but certainly -- or scientific
studies, but certainly this is the armof Alberta
Heal th that regul ates health care broadly in the
provi nce, and what they're saying on maski ng and what
they're doing is irrelevant to establish the bona fides
of the College Pandemic Directive, again, even though
the Conplaints Director doesn't think nasking is really
t he issue here.

So I think what AHS is saying on this is
i mportant, and we'd ask you to again to admt these
docunents and then place the appropriate weight on
them You' ve heard fromthe parties.

Those are ny subm ssions, thank you.
THE CHAI R kay, | think we will take a
brief recess here so the Hearing Tribunal can determ ne
I f we have any questions and discuss the matter.

So let's -- it's 20 after 10, let's break for 10

m nutes, and people can get up and have a stretch and
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grab a coffee or a bio break or whatever. So 10: 30
we' Il conme back. Thank you.

( ADJ OURNMVENT)

Rul ing (Second Prelimnary Application)

THE CHAI R: Ckay, | think we're all back.
My apol ogies, this took a little bit |onger than
anticipated, but we're ready to proceed. So the
Hearing Tribunal is back in session. W have no
guestions of counsel regarding the nost recent

di scussi ons.

We have considered the three docunents and | ooked
at the information that counsel provided. Wth respect
to the test, we do feel that these docunents are
relevant; they deal with masking, which is certainly
one of the issues in this natter. W do feel they are
material, and we don't find that there is an
exclusionary rule which would elimnate them

So the Hearing Tribunal's decision is to admt
them and with the know edge and t he understandi ng
that, although we don't have information on the nerits
of the case at this tinme, we can assign whatever weight
we feel is appropriate when we get to that point in
t hese proceedings. So the docunents submtted by
M. Mxston are adm tted.

EXHBIT H?2 - Karen MacLeod v. The Al berta

Col | ege of Social Wrkers, dated January 12,
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2018

EXHBIT H3 - R v. Chikmaglur Mhan 1994 SCC

80

EXH BIT H 4 - Cenevieve Wight v. The Col |l ege

and Associ ation of Regi stered Nurses of

Al berta, 2012 ABCA 267
THE CHAI R And | would just like to
comment on, very quickly, on two other docunents, which
| believe M. Kitchen were your subm ssions, and that's
the résumé of M. Schaefer and his report. |Is it your
intent to ask that these be admtted | ater on when you
are maki ng your subm ssions on the allegations?
MR.  KI TCHEN: No, | don't think that's quite
right, M. Chair. The idea is, at this point,
M. Maxston and | agreed that | would nake an
application to have this report and cv adm tted now,
and then, if admtted, we would proceed to an
exam nati on/ cross-exam nati on of M. Schaefer |ater
down the road when Dr. Wall puts in his -- the expert
evi dence side of his case.
THE CHAI R kay. So I'd you'd like us to

consi der these now?

MR. Kl TCHEN: Yes.

THE CHAI R Ckay, would you like to speak
to thenf

MR KI TCHEN: Yes, unless M. Maxston has
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any objections to doing that now.

MR. MAXSTON: No, | think that's actually
the best way to go, and, of course, M. Chair, after
M. Kitchen has made his comments, 1'Il, of course,
have sonme response conments.

THE CHAI R Yes, yeah.

Subm ssions by M. Kitchen (Third Prelimnary

Appl i cation)

MR. Kl TCHEN: Al right, so you have in
front of you this expert report fromChris Schaefer and
his cv.

As you know, the Conplaints D rector does not
consent to this being entered, notw thstanding the
adm ttance of the four other expert reports, one from
the Conplaints Director and three others fromDr. Wall.

| submt that this expert report should be
admtted. It neets the test for adm ssion, and it is
very helpful. [I'll walk you through that test. It's
wel | known. There's four criteria for admtting an
expert opinion. |It's found in the case we've al ready
di scussed of Mhan, the citation is 1994 SCC 80.

The criteria are rel evance, necessity in assisting
the trier of fact, absence of an exclusionary role, and
a properly qualified expert.

THE CHAI R M. Kitchen, I"'msorry to

interrupt you, |I was trying to catch up on nmy witing.
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Coul d you just go over the tests again.

MR. Kl TCHEN: Sure. The four criteria, and
you'll find this at paragraphs 17 to 21 of the Mhan
deci si on, which you should have a digital copy of that.
The four criteria are rel evance, necessity in assisting
the trier of fact, the absence of an exclusionary role,
and, of course, a properly qualified expert.

And I'Il start -- |I'll go chronol ogically through
this. For relevance, the Schaefer report focuses on
what nedi cal masks actually are and two specific harns
fromthese types of nasks.

And by "nedical", by the way, | nean the VU nmasks,
the surgical masks, the masks that are in the ACAC
Pandem c Directive. Those are the types of masks
everybody's going to be tal king about. W're probably
going to use the term"masks" a lot, but that's what
we're tal king about, as far as | know. W' re not
tal ki ng about cloth masks, N95; we're tal king about
t hese types of nasks.

So the report focuses very briefly and narrowy on
t hese masks, what they actually are, and then two
specific harns that fall fromthose harns, being oxygen
deprivation and toxic overexposure to carbon dioxide.

Now, this content is obviously relevant to one of
the central issues in this case, which is whether or

not masks cause harm and whet her or not, because
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they -- because they cause harm if they cause harm
whet her or not they violate anybody's rights.

It's also legally relevant to whether the ACAC
mask mandate Dr. WAll is chall engi ng engages his
security of a person under Section 7 of the Charter and
hi s eventual argunent that he was acting in the best
interests of his patients by protecting themfromthe
harnms of surgical masks when he permtted themto not
wear masks.

Moving on to necessity. The Schaefer report
provides information that is outside the know edge of
the Menbers of the Tribunal. Commobn sense woul d
support the notion that surgical masks decrease nasks
t o oxygen, increase exposure to carbon dioxide, but
only an expert can determ ne to what degree that that
car bon di oxi de overexposure i s happeni ng and t hat
decrease in oxygen, and if that degree is actually
harnful or nerely a disconfort, actually determ ning,
technically, exactly what the oxygen deprivation and
the overexposure to carbon dioxide is. That know edge
IS not attainable wthout an expert. That -- a
determ nati on on that cannot be nmade by people with
ordi nary know edge.

This report, therefore, is required for the trier
of fact, the Tribunal, to determ ne what is a central

issue in this case, that is whether nasks are, in fact,
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har nf ul

There is no applicabl e exclusionary rul e engaged
in this case. And | suppose ny friends are going to
argue that there's prejudi ce because the report was
filed three weeks before the hearing, and so if there's
any prejudice, that would be it, and I'll deal wth
that nmonentarily.

But just to deal wth proper qualifications,
because obviously we're dealing with an expert opinion
here, so we can't have a qualified expert when we don't
have sonething that's adm ssible. M. Schaefer
presents us precisely the experience and certifications
to be expertly discussing masks, surgical masks, and to
conpetently conduct the type of testing needed to nmake
the concl usions he does in his report about oxygen and
car bon di oxi de | evels.

You can see fromhis cv there's a lot to do here
with respirators, masks, testing them instructing on
them he's got certifications inthem |In fact, a lot
of what he does and what he says has been doing for
decades has to do with different types of nmasks,
broadly speaki ng, or whatever you want to call it,
breathing barriers or respirators or whatever. Al
t hese various types of devices that go on people's
faces to protect themfromcertain things, he has an

enor nous anmount of experience in it.
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Now, |I'Il just deal briefly with conparing the
probative value to the prejudicial effect. The
Schaefer report is arival, it's brief, it's not
confusing or overly overconplicated, which may be a
reason to exclude it if it was; it's not going to take
an enornous amount of tine; it's a three-page report.
It's not going to take an enornous anount of tinme for
nyself to take Schaefer through his report. | don't
i magine it would take an enornous anount of tinme for
the Conplaints Director to cross-exam ne and test the
value of it. [It's needed to establish inportant and
relevant facts, and that's very inportant for
under st andi ng probative val ue.

As | nentioned, there's no rel evance to
prejudicial effect to the Conplaints Director except
possi bly that this report was provided to the
Conpl aints Director three weeks prior to the hearing,
and it seens he's of the position three weeks i s not
| ong enough to respond to the report. | submt that
contention lacks any nerit. The report's three pages
long, as | nentioned, contains only five citations.

Ei ther the Conplaints Director could have found a new
expert to respond, or his current expert could have

responded, had three weeks to respond. Three weeks is
sufficient tine to prepare to respond to a three-page

report, whether it's in the formof a rebuttal report
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that is witten and provided to Dr. Wall and the
Tribunal or in the formnerely of dealing with it in
direction examnation. | submt that the probative
val ue far outwei ghs any prejudicial effect on the
Conpl ai nts Director.

However, if the Tribunal was to agree with the
Conplaints Director that there is prejudice to the
degree that it chall enges or conpetes with the
probative value of this expert report, the only proper
remedy is to order an adjournnent, to provide the
Conpl aints Director nore tine to respond. It's not to
di sall ow the evidence. Dr. Wall has a right to a ful
answer in defence and should not be prevented from
putting in all the relevant evidence, including expert
evi dence.

Now, Dr. Wall opposes a further adjournnent.
However, if one is to be issued, Dr. WAll requests and
proposes that the adjournment only be in regards to the
expert opinion evidence, and that the first two days of
the hearing, today and tonorrow, proceed, at least with
the attenpt to get in all of the |lay evidence and not
waste the tinme of so many witness. And, in fact, if
there i s an adjournnment of experts, then perhaps we can
go into Day 3 next week to finish off all the lay
W t nesses.

That's very inportant to Dr. WAll, that there's no
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further adjournnment -- no further conpl ete adjourned.
If we feel there has to be an adjournnment, it should be
for the expert evidence only.

Lastly, I'll note, you know, ny |learned friend has
given you Rule 8.16 of the Alberta Rules of Court that
no nore than once expert is permtted to give opinion
evi dence on any one subject on behalf of a party.

Well, as we've already discussed, the Tribunal is not
bound by strict rules of evidence, it's not bound by
the Alberta Rules of Court. So in that sense, there's
not hi ng bi nding here in any event.

But I'Il say this, it should be quite obvious that
this report deals with a different subject than
Dr. Wall's other three experts. The other three
experts are various scientists and nedi cal doctors,
I mrunol ogi sts, virologists, respirologists, and they
are all dealing with the effectiveness or |ack thereof
of masks. They're deal with COVID-19; they're dealing
with the SARS-CoV-2 virus. They're not dealing with
whet her or not masks are harnful. Certainly not in a
specific sense that Chris Schaefer is doing wth, and
t hat bei ng oxygen | evel s and carbon di oxi de |evels.

So this is a different subject, right? The
ef fectiveness of masks is a different subject fromthe
harnms of masks. There's no way we can confl ate those

two. Those are different subjects; those are different
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Issues. Right? Does it fall under the broad issue of
masks? Sure, it does. But that's a very inportant and
different side of the coin as to whether or not it
causes harm right? Because when it cones to masks,
there's a lot of different issues we've got to deal
with. Do we need them first of all? Second of all,
do they help, even if we did need then? And then, of
course, are they harnful?

So we have one report on a totally different issue
here. That's the harns. The Conplaints Director is
saying that it's a fourth report on the sane subject.
That's just not the case. |It's one report on a
different subject. And so on that basis, even if the

Rul es of Court apply, it cannot be excluded on that

basi s.

THE CHAI R: Thank you, M. Kitchen.
MR. KI TCHEN: Thank you.

THE CHAI R M. Maxston?

Subm ssions by M. Mxston (Third Prelimnary

Appl i cati on)

VR, MAXSTON: Thank you, M. Chair. |'ve
got a few comments.

|"'mgoing to start with an overall coment, and

that is that -- and I'll echo this in ny opening
statenent, and you'll certainly hear about it in
closing statenments -- Dr. Wall would like this hearing
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to be about masking and the efficacy of masking or the
science that does or doesn't support it, but the
Conplaints Director is strongly of the viewthat that's
not the issue before you. The issue before you is one
of governance and the responsibility of professionals
to adhere to the requirenents of their regul atory body,
which is a cornerstone of professional regulation.

| think there are a nunber of very significant
concerns that the Conplaints Director has with the
introduction of this report. The first thing | wll
say is that Rule 8.16(1) that |I've quoted fromthe
Rul es of Court, as ny friend said, says that: (as
r ead)

Unl ess the Court otherwi se permts, no nore

than one expert is pernmitted to give opinion

evi dence on any one subject on behalf of a

party.
Now, ny friend is quite right, and I've said this,
you're not bound by the formal rules of evidence, but,
as |'ve said to you before, the formal Rul es of
Evi dence can provide you with inportant gui dance, and
this is a very serious and significant issue: It's an
expert being called in to testify.

And | think the rationale behind that Rule 8.16
applies here. The courts don't intend for you, as a

deci si on-maker, to be inundated with report after
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report after report, and that's why this rule is there.

And | think, although you' re not, again, bound by
the rules, strict Rules of Evidence, and you can bend
those rules, what Dr. Wall is asking you to do here
breaks those Rules of Evidence. This is a situation
where Dr. Wall already has three experts testifying,
three expert reports, three cv's, a serious and
significant anount of expert evidence. And to allow
further evidence on this question, | think, invites a
circle of expert after expert after expert and takes
away from what your role is. And, frankly, again from
the Conplaints Director's perspective, this is not
about maski ng.

| think, as ny friend nentioned, getting this
report three weeks before the hearing is prejudicial.
It's three pages long, but there's a fair bit of
information init. It's information that the Coll ege
woul d concei vably want to respond to.

Qur expert, Dr. Hu is a very, very busy
I ndividual, as we all are, and | can tell you that it
Is challenging, if not inpossible, to find tine, on a
t hree-week notice, to consult with your expert,
consi der preparation of a rebuttal report, prepare the
expert for the hearing, and do all the things that you
woul d normally do with an expert in preparation for a

hearing. So, again, | don't think this bends the
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rules: It breaks the rul es.

And there are three experts that the Conplaints
Director has, with a neasure of reluctance wll not be
rai sing objections to themtestifying. They can
certainly weigh in on any kind of harmissues relating
to masking. There's no i ndependent need for this. And
the prejudicial value to the Conplaints Director is
significant. This is a serious set of circunstances
that the Conplaints Director would need to respond to,
and there sinply isn't the tine or ability to do that
properly.

Now, | want to say one thing in that regard, ny
client opposes an adjournment. M. Schaefer's report
coul d have been provided back in April or My, when
M. Kitchen quite properly, and | conmend him sent the
original three expert reports. W got those well in
advance, and M. Kitchen | think made significant
efforts in that regard.

We're not getting that here, and it's -- |I'm not
bl am ng anyone. |'msure M. Schaefer is busy, but
three weeks is awmfully short, and it puts the
Conpl aints Director at a serious disadvantage. And an
adj ournnent, frankly, scratching expert evidence now,
trying to find another tine for Dr. Hu to testify |
think is going to, frankly, be a loss, a real loss to

this Tribunal, and we ought to proceed with the hearing

Dicta Court Reporting Inc.
403-531-0590




60

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

as schedul ed.

So, M. Chair, those are ny comments. |'m happy
to answer any questions, and M. Kitchen may have sone
response coments as well in fairness to him
Reply Subm ssions by M. Kitchen (Third Prelimnary
Appl i cati on)

MR.  KI TCHEN: | do have sone response
comments just briefly.

First, the -- | hear again the coment that this
isn't about masking as far as the Conplaints Director
I's concerned; yet, he has put in an expert report
hi msel f on masking. W just went through an
application where the Conplaints Director sought to put
I n nore docunents about masking fromAHS. Cearly the
case i s about masking. The Conplaints Director is
speaki ng out of both sides of his nouth when it's
convenient to do so to oppose Dr. Wall's evidence or
support his evidence when he wants it in.

The knife cuts both ways. |If we are going to
allow all this extra evidence about masking, if we're
going to put in all the expert evidence about nmasking,
then let's put it all in, let's actually get to the
truth of the matter, and let's actually canvass all the
I ssues, which is really what we're here to do.

Furthernore, Dr. WAll gets to decide what his

defence is going to be. And | understand that the
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Conplaints Director's position is that, well, he

di sobeyed the rules, and that's it. But he's

chall enging the rules. He is inpugning the ACAC nmask

directive as unlawful. That's his defence. So a key

issue to that is not just the ineffectiveness of nasks

but whether or not they're harnful. |If he's going to

claimCharter rights and human rights violations, as he

Is, if he's going to challenge the | awful ness of the

ACAC mask mandate, which he is, then this evidence is

highly relevant to those legal legitimte |egal clains.
That's ny response.

THE CHAI R Thank you.

MR MAXSTON: M. Chair, thisis alittle

unusual , but there's one thing that M. Kitchen brought

up that I do want to speak to very briefly, if you'l

just allow nme 1 m nute.

THE CHAI R: Ckay.

Reply Subm ssions by M. Maxston (Third Prelimnary

Appl i cation)

MR, MAXSTON: The comment was to the effect

of the Conplaints Director can't have it both ways,

he's tal king out of both sides of his nmouth, he's

putting in these docunents about nmasking; |I'll speak to

this in nmy opening subm ssions, but the Conplaints

Director's viewis this is a very focused hearing, and

it's focused an a question of governability and what it
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neans to be a professional.

Dr. WAll has chosen to bring masking in and the
ef ficacy of masking. The Conplaints Director had no
choice but to respond in sone manner to that and call ed
one expert in opposition to the three that were call ed.
The Conplaints Director didn't have any options there,
because, of course, if we hadn't called an expert, what
we would hear fromDr. Wall and M. Kitchen is that
their expert evidence was unopposed, but we do not
think this is about masking, and we're not having it
both ways. W sinply had to have an expert cone in and
have to tal k about nmasking, because that's the case
that Dr. Wall is nounting.

Thank you for allowng ne that further comment.
THE CHAI R I|"msure will get into that
nore when we get into the openi ng subm ssions.

kay, let's take a brief caucus here so the
Hearing Tri bunal can determne if we have any further
questions and deliberate on the adm ssibility of the cv
and expert report from M. Schaefer, so hopefully it
won't take us long. Let's plan for 10 after 11, and
we'll try and be back by then, but if we're not, please
bear with us. Thank you.
( ADJ OURNMVENT)
THE CHAI R Okay, this Hearing Tribunal is

back i n session.
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Ruling (Third Prelimnary Application)

THE CHAI R Menbers of the Tribunal wth
t he assi stance of our |egal counsel have discussed the
two itens in question, that being the cv from

M. Schaefer and his expert report. Qur finding is
that it does neet -- these two docunents do neet the
requi rements for admssibility, and as such, we w ||
admt them as evidence.

EXHBIT G4 - 2-page curriculumvitae of

Chris Schaefer

EXH BIT G5 - 89-page docunent titled "Chris

Schaefer Expert Wtness Report"

THE CHAI R W do recogni ze that there is
potentially a problemfor the Conplaints Director and
counsel in terns of getting an expert of their own to
rebut this information or this evidence.

If that is an issue, then we would ask that we do
our best to work around it, given the dates that we
have booked. W very nuch woul d agree with counsel
that we would |like to avoid any further adjournnents,
but, at the sane tine, we do not want to interfere with
counsel's ability to prepare the case they want to
present, so we wll certainly listen to any requests
fromcounsel if timng is a concern and further tine is
required.

MR. MAXSTON: M. Chair, thank you for your
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comments. | believe just before we began the
prelimnary applications, you had finished the
guestions you needed to ask of everyone and had gone

t hrough your checklist, for lack of a better phrase,
and | was to begin ny opening statenent, so if, subject
to anything M. Kitchen needs to add, I'mgoing to

proceed with the balance of ny openi ng statenent.

THE CHAI R Yeah, that would be --

M. Kitchen, anything -- does that process work for
you?

MR, KI TCHEN: Yes, it does. It sounds like

the Conplaints Director is not going to seek any kind
of adjournment, and that's certainly fine with

Dr. Wall, so | think we're fine to proceed.

MR, MAXSTON: Yeah, | think what | woul d do,
and | think this is consistent with your comments,

M. Chair, is that if there becones an issue fromthe
Conpl aints Director's perspective with respect to

M. Schaefer's evidence, we'd reserve our right to
perhaps call -- and this would be a little out of

order -- a rebuttal expert or sonething |like that, but

| think that | eeway has to be given to us, and | think

your comments were consistent with that. | don't know
if we'll need to do that, frankly, but | appreciate
the -- | appreciate that, and, again, we'll reserve our

rights in that regard.
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Openi ng by M. Maxston

MR. MAXSTON: So |l will then just continue
with where we were at about nmaybe two hours or so ago.
I'd begun ny subm ssions by telling you that we were in
what is called the liability phase of the hearing, the
cont ested phase, where both sides present their
evidence, and I'll just carry on then in terns of ny
openi ng subm ssi ons.

To give you a road map, | have a couple of very
quick -- | have | think five or six areas -- seven
areas |'mgoing to chat about. The first thing is I've
got a couple of very quick questions for M. Kitchen
that | want to just do sone housekeepi ng wth.

The second thing | want to do is speak to the
exhibits and the exhibit list that is before you, those
are the agreed on exhibits.

The third thing I want to do is take you through

what | anticipate will be an order of proceedings for
the next four days. |'ve chatted a little bit with
M. Kitchen about this, and I'll welcone his comments.

The fourth thing I want to do is tal k about sone
of the legal and evidentiary principles that apply to
this hearing.

The fifth thing I want to do is to comment about
the difference between expert w tnesses and | ay

W t nesses.
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The sixth thing | want to do is very, very briefly
gi ve you a sense of what each of the Conplaints
Director's witnesses wll testify to.

And the final thing, the seventh thing | want to
do is to comment on what the Conplaints Director
believes are the critical issues before you and what
your role is in these proceedi ngs.

So, again, the first thing I'll deal withis a
coupl e of housekeeping matters for M. Kitchen.

M. Chair, you helpfully dealt with the jurisdiction
and conposition of the Hearing Tribunal and consent to
a virtual hearing. [|'Il just get M. Kitchen to
confirmthat all of the agreed-upon exhibits have been
provided to himand his client.

MR. KI TCHEN: Yes, they have.

MR, MAXSTON: So I'lIl turn now to the second
area | wanted to speak to, and that is the agreed on
exhibits, and | think, frankly, now the additional
exhibits, which are before you, with the consent of

Dr. Wall, the agreed on exhibits were provided to you
I n advance of the hearing to allow you to review them
for information and, of course, to not deliberate
anmongst yoursel ves.

As you know, the exhibits are listed in blocks of
docunments, Files A, B, C D,  E, and F, and we now have

an additional File H, which has a few straggl er
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docunent s.

|"mgoing to ask that the court reporter, either
during a break in the hearing or perhaps after the
hearing, formally mark those exhibits; they will need
to be formally marked.

And |I'Il just, again, get M. Kitchen to confirm
that those exhibits are entered with his client's
consent, and he has no problemw th the court reporter
mar ki ng them during a break or after, in fact.

THE CHAI R And, M. Maxston, how do you
propose we nmark these: A1, A2, A-3, et cetera?
MR, MAXSTON: | think we use the exhibit

list that was provided to you as a PDF with each of

them and we use the nunbering. | think that's how
|'ve been preparing for the hearing. |If we change
that, 1'mgoing to have sone problens in referring you

to docunents, so |I'massunming that's all right, and

M. Kitchen, again, will agree to having those exhibits
mar ked.

THE CHAl R Any issues with that,

M. Kitchen?

MR KI TCHEN: No.

THE CHAI R No, okay. It would just be
good to nmake sure we're all on the sane nunbering
system here because there are a |lot of them

MR, MAXSTON: So, M. Chair, then we'll use
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11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

EXH BIT A-1 - Anended Notice of Hearing,
Notice to Attend as Wtness, and Notice to
Produce, July 22, 2021

EXH BIT A-2 - Email fromAHS to Menber re
Conpl ai nt, dated Decenber 1, 2020

EXH BIT A-3 - Letter of Conplaint Referral
from Regi strar, dated Decenber 2, 2020
EXH BIT A-4 - ACAC Statenent on Al berta
Heal th Notice of Closure for a Calgary
Chiropractic dinic, Decenber 15, 2020
EXH BIT A-5 - Letter to Menber re s.56
Conpl ai nt, dated Decenber 21, 2020

EXH BIT A-6 - Letter from Menber in Response
to Conpl aint, January 11, 2021

EXH BIT A7 ACAC Conpl ai nt | nvesti gati on

Repor t

EXHBIT A-8 - Letter fromDr. Salem dated
Decenber 12, 2020

EXHBIT A-9 - Letter fromDr. Salem dated
January 11, 2021

EXH BIT A-10 - ACAC Code of Ethics

EXH BIT A-11 - ACAC Standards of Practice
EXH BIT B-1 - Letter Requesting s.65 Review,
dat ed Decenber 3, 2020
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EXH BIT B-2 - Letter Requesting Extension,
dat ed Decenber 9, 2020

EXH BI T B-3 - Response of Dr. Wall s.65
Request, dated Decenber 10, 2020

EXH BIT B-4/ - Response of Dr. Wall s.65
Request and Encl osures, dated Decenber 16,
2020

EXH BIT B-5 - Letter of Decision re s.65
Revi ew, dated Decenber 18, 2020

EXH BIT C 1 - ACAC Notice to Menbers re
Tel ehealth Billing, dated March 26, 2020
EXH BIT C2 - ACAC Notice to Menbers re
Consul tation, dated April 21, 2020

EXH BIT C 3 - ACAC Notice to Menbers re
Consul tation, April 22, 2020

EXH BIT C 4 - ACAC Wbsite Update on COVI D
Practices, April 29, 2020

EXH BIT C5 - ACAC Notice to Menbers re
Return to Practice, dated April 30, 2020
EXH BIT C 6/ - ACAC Notice to Menbers re
Return to Practice, dated May 1, 2020

EXH BIT C7 - ACAC Notice to Menbers re
Approval of Plan, dated May 3, 2020

EXH BIT C-8 - ACAC Notice to Menbers about
Maski ng, May 25, 2020

EXH BIT C9 - ACAC Notice to Menbers about
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Maski ng, dated July 24, 2020

EXH BIT C- 10 - ACAC Council Updates re

Tel eheal th, July 31, 2020

EXH BIT C 11 - ACAC Registrar's Report,
August 4, 2020

EXH BIT C12 - ACAC Notice to Menbers re
COVID Practices, dated August 11, 2020

EXH BIT C 13 - ACAC Wbsite re Tel eheal t h,
Oct ober 20, 2020

EXH BIT C 14 - ACAC Notice to Menbers re
Directive, dated Novenber 23, 2020

EXH BIT C 15 - ACAC Notice to Menbers re
Restrictions, dated Novenber 25, 2020

EXH BIT C 16/ - ACAC Wbsite COVID FAQs, dated
Novenber 25, 2020

EXH BIT C 17 - ACAC Wbsite Update on COVID
Practi ces, December 1, 2020

EXH BIT C 18 - Notice to Menbers about

Maski ng, dated Decenber 9, 2020

EXH BIT C 19 - ACAC Notice to Menbers re PPE,
dat e Decenber 10, 2020

EXH BIT C 20 - ACAC COVI D-19 Pandem c
Practice Directive, May 5, 2020

EXH BIT C 21 - ACAC COVI D-19 Pandem c
Practice Directive, My 25, 2020

EXH BIT C 22 - ACAC COVI D-19 Pandemi c
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Practice Directive, January 6, 2021

EXH BIT D-1 - COVID-19 Business C osure O der
CMCOH 25-2020, dated Decenber 8, 2020

EXH BIT D2 - AHS Order to Rescind C osure
Notice, January 5, 2021

EXH BIT D3 - CMOH Order 19-2021, dated My
6, 2021

EXHBIT D4 - CMOH Order 20-2021, dated My
6, 2021

EXHBIT D5 - CMOH Order 22-2021, dated May
13, 2021

EXHHBIT D6 - CMOH Order 26-2020, dated June
6, 2020

EXHHBIT D7 - CMOH Order 34-2021, dated June
30, 2021

EXH BIT D-8 - CMOH O der 38-2020, dated

November 24, 2020

EXH BIT D9 - CMOH Order 42-2020, dated
Decenber 11, 2020

EXHBIT D10 - Cty of Calgary - Tenporary
COVI D- 19 Face Covering Bylaw, March 11, 2020
EXH BIT D11 - Gty of Calgary - Bylaw that
repeal s Mask Byl aw, dated July 5, 2021

EXH BIT E-1/ - 9-page curriculumvitae for
Dr. Jia Hu

EXH BIT E-2/ - Dr. Jia Hu - Expert Report
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Maski ng

EXH BIT E-3 - 9-page curriculumvitae for
Dr. Bao Dang

EXH BIT E-4 - Dr. Bao Dang - Expert Report
Maski ng

EXH BIT E-5 - 95-page curriculumvitae for
Dr. ByramBridle

EXH BIT E-6/ - Dr. ByramBridle - Expert
Report Maski ng

EXH BIT E-7 - 5-page curriculumvitae for
Dr. Thomas A. Warren

EXH BIT E-8 - Dr. Thomas A. Warren - Expert
Report Maski ng

EXH BIT F-1 - GOA Albert's safely staged
COVI D-19 rel aunch, dated April 30, 2020
EXHBIT F-2 - CMOH Order 16-2020, dated May
3, 2020

EXH BI'T F-3
July 5, 2021

ACAC Regi strar's Report, dated

EXH BIT F-4 - ACAC Frequently Asked

Questions, dated July 7, 2021
MR, MAXSTON: | do want to comment a little
bit about sone other aspects of the exhibits.

Typically, only evidentiary docunents are entered
as exhibits, those would be patient charts, CMOH

orders, those types of things. Things |ike the Health
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Prof essions Act or the Chiropractors' Profession
Regul ati on don't have to be entered as exhibits.

M. Pavlic can tell you, as a courtesy, we've added the
St andards of Practice and the Code of Ethics as
exhibits, but they really don't have to be marked as
exhibits, but we've done that for ease of reference.

Fromtime to time, | think during the hearing
we're going to be taking you, at least |I'mgoing to be
taking you to a couple of sections in the HPA and to
the extent that you're able to do this, |I'd encourage
you to have a copy of the HPA handy or naybe be able to
access it on the Queen's Printer. |'mnot going to
take you through a I ot of things, but having sone of
those sections in front of you m ght be hel pful.

The third thing I want to do is tal k about the
order of proceedings over the next four days, and again
|'ve talked with M. Kitchen about this, we're each
going to be providing opening statenents. | wll then
present ny case on behalf of the Conplaints Director,
whi ch i nvolves calling three wtnesses, Dr. Todd
Hal owski, the College's Registrar, Dr. Hu, who is an
expert, and then M. David Lawence, who is the
Col l ege's Conplaints Director. |'ll talk about the
order of witnesses when we get a little bit closer to
our lunch break, the actual order.

Each of the Conplaints Director's w tnesses would
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be questioned by ne, M. Kitchen would carry out a
cross-exam nation, | mght have a couple of follow up
guestions, and then the Hearing Tribunal would be able
to ask questions of those wi tnesses, and then they
woul d be excused. The process for Dr. WAll's wi tnesses
woul d repeat, and | would, of course, be in the
position of cross-exam ning, and we woul d go from

t here.

After all of the witnesses for both sides have
conpleted their testinony, | would nmake a cl osing
statenent, and M. Kitchen woul d make a cl osi ng
statenment on behalf of his client.

M. Kitchen, are you confortable with that order
for the proceedi ngs?

MR. KI TCHEN: Yes. Just to clarify, when it
conmes to closing statenents, are we, at that point,
just sinply review ng the evidence, or are we al so
going to be making | egal subm ssions and suppl yi ng
cases, et cetera?

MR, MAXSTON: | thought we woul d be
review ng the evidence, and we'd be providing cases in
maki ng our |legal argunent. If you and | need to
fine-tune that, |I'mhappy to discuss that with you.

It's occurred to ne that, for exanple, if we were
to finish on day 4 at 3:00, probably neither of us is

in a position to get all our thoughts together after
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three days of evidence in the very brief period of
time, so | think we can probably accommbdat e sonme ot her
arrangenent as necessary for that, but, yes, that was
nmy thought.

MR. Kl TCHEN: In that sense, closing
statenents woul d probably be significantly larger than

openi ng statenents, SO --

MR, MAXSTON: | think they would --

VR, KI TCHEN: -- | want the Tribunal to know
t hat .

THE CHAI R And | just didn't hear in

M. Maxston's description an opening statenent from
you, should you choose to nmake one, M. Kitchen. |I'm
assum ng that woul d be the case before your w tnesses

are call ed.

MR, MAXSTON: And | intended that,

M. Chair. I'msorry, if | omtted that.

MR. KI TCHEN: No, | recalled you saying
that, but, yes, | will be giving an opening statenent,
very brief.

THE CHAI R Ckay.

MR, MAXSTON: So, M. Chair, then once the

liability phase of the hearing is conpleted, you would
go away as a tribunal, and you woul d deli berate, and
then you'll issue your witten decision, and if you

make any findi ngs of unprofessional conduct, we would
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reconvene to deal with the matter of penalty orders.

The fourth area | want to speak to you about is to
very briefly review sone of the | egal principles that
are in play in a discipline hearing like this and nore
specifically to responsibilities that the Conplaints
Director has, and M. Pavlic certainly can canvass this
wi th you.

The first is that a Conplaints Director has to
prove the facts that underlie or give rise to the
al | eged unprofessional conduct, and I think, frankly,
the facts in this matter are not in dispute or are
alnost in -- largely not in dispute, but it's inportant
to renenber that these are civil proceedi ngs not
crim nal proceedi ngs, and the burden of proof on the
Conplaints Director is what's called the bal ance of
probabilities, not the beyond a reasonabl e doubt
standard that applies in crimnal proceedings, which is
much, much higher. The burden of proof on the
Complaints Director here is again on the bal ance of
probabilities, and that's really 50.1 percent it's nore
probably than not. So that's the first onus on the
Conpl aints Director: Proving the facts on a bal ance of
probabilities.

The next onus or responsibility on the Conplaints
Director is to prove that those facts rise to the |evel

of unprofessional conduct. And you have, M. Chair and
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Tri bunal Menbers, several tools available to you to
assess the conduct and determ ne whet her unprof essi onal
conduct has occurred.

So what are those tools; what can you | ook to?
The first tool is the Health Professions Act and the
definition of unprofessional conduct that appears in
Section 1(1)(pp) of the HPA. You don't have to have
this handy in front of you; I'mjust going to read it
to you. Section 1(1)(pp) says: (as read)

Unpr of essi onal conduct neans one or nore of

the follow ng, whether or not it is

di sgraceful or dishonourabl e.
And then it has a bunch of subheadi ngs, and fromthe
Conplaints Director's perspective, there are four of
t hose subheadings that are triggered and that apply in
thi s hearing.

The first one is item(i): (as read)

Di splaying a | ack of know edge of or |ack of

skill or judgnent in the provision of

pr of essi onal servi ces.
So that's subsection (i). Then subsection (ii): (as
r ead)

Contravention of this Act, a Code of Ethics

or Standards of Practice.
And then subsection (iii): (as read)

Contraventi on of anot her enactnent that
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applies to this profession.
And then the final sub definition in section 1(1)(pp)
that applies is item12, (xii): (as read)

Conduct that harns the integrity of the

regul ated professional .
So those are in the Conplaints Director's subm ssions
the four parts of the definition of unprofessiona
conduct that apply today.

| did want to nention that in prior discipline
| egislation, there were often terns |ike "unskilled
practice" and "professional conduct”. "Unskilled
practice" neaning sone sort of a technical lapse in
what you're doing, a conpetence |apse; and then
“prof essional conduct” neaning sone type of ethical or
noral turpitude that is occurring. Well, under the
HPA, we have one term "unprofessional conduct” that
covers both of those. And as | nentioned at the
begi nning of the definition of section 1(1)(pp), it
says: (as read)

Regar dl ess of whether the conduct is

di sgraceful or dishonourable.
We're not tal king about that; we're talking -- in the
HPA worl d, we're tal king about whether these actions
constitute unprofessional conduct.

Very briefly, I'Il also nention to you that

Section 1(1)(j) of the HPA says that: (as read)
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Conduct is defined as neani ng an act or an

om ssi on.

So when we're tal ki ng about unprofessional conduct,
it's doing sonething and/or failing to do so.

So that's the first tool that's available to you:
What's in the HPA, what it says about what constitutes
unpr of essi onal conduct.

The second tool available to you are the sections
of the College's Standards of Practice and Code of
Et hics, and of course as you know fromthe prelimnary
application, we've referenced a nunber of those
sections in the Notice of Hearing and the closing
paragraph. Those are things that I'll take you through
in nmy closing subm ssions, and those, again, are ways
you neasure and assess Dr. Wall's conduct.

The third tool available to you in these
proceedings is the Pandemic Directive the Coll ege
i ssued, and we haven't tal ked about that yet, we're not
there yet, but you have seen it as the result of your
review of the exhibits. There are three versions of
the Pandem c Directive. They don't change very nuch.
W're going to really rely on the final one, the nost
recent one, fromJanuary of this year; I'll be using
t hat docunment. But that Pandem c Directive is another
way that you can assess Dr. Wall's conduct.

The fourth tool that's available to you, and this
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is for the chiropractors on the Tribunal or if any of
the public nmenbers have health care experience is to
use your knowl edge and training and experience as a
health care provider to assess Dr. WAll's conduct and
whether it is a departure fromthe profession that
falls within the category of unprofessional conduct.

The final tool that's available to you, and it's
available to all of you, is to use your conmopn sense
and to carefully consider whether what Dr. Wall did is
sonet hing that chiropractors shouldn't do and whet her
it, again, rises to the |evel of unprofessional
conduct .

| want to turn nowto the fifth area that | want
to speak to, and that's the difference between
testinony fromlay w tnesses, regular people for |ack
of a better phrase, and expert w tnesses.

So we tal ked about Section 79(5) of the HPA, and
it's saying to you that you' re not bound by the fornal
Rul es of Evidence, and that's to allow nore flexibility
and to have an easier process than what would occur in
the courts, but | also nention to you that Section
79(5) doesn't say you nust ignore the Rul es of
Evi dence, and, in fact, there are certainly situations
where the Rul es of Evidence are going to apply, and
they're going to not only give you guidance, they're

going to require you, in nmy subm ssion, to take certain
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steps when it cones to evidence.

So | want to reinforce here the very inportant
di stinction at | aw between expert w tnesses and | ay
wi t nesses and, nore specifically, what the courts have
establ i shed those ki nds of w tnesses can and cannot say
when they're testifying. And in ny (IND SCERNIBLE) to
you, those principles apply to this hearing, and they
shoul d be adhered to.

You'll know we've got a nunmber of expert
Wi tnesses: Dr. Hu, Dr. Dang, Dr. Bridle, Dr. Warner.
And then we have a series of |lay w tnesses, everyone
fromthe Registrar of the College to Dr. WAll hinself,
Dr. Gauthier, a chiropractor who Dr. WAll is calling,
and | think four of his patients are being called as
wel | .

So as your independent |egal counsel can review
with you, and I'msure M. Kitchen would agree, the
general rule is that lay witnesses can only provide a
deci si on-maker with their observation of facts, things
that are wwthin their direct knowl edge that are factua
in nature. And the Rules of Evidence | woul d suggest
to you, submt to you, is that lay wtnesses are
prohi bited from provi di ng opi ni on evidence to you, and
that's why we have a separate category of w tnesses
known as expert w tnesses, and those w tnesses, after

being qualified, that is, after hearing about their
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background, their know edge and training, are able to
provi de you with opinion evidence, and you're going to
hear sone opi nion evidence, of course, in this hearing.

Based on the information M. Kitchen has given to
me, anong the lay witnesses that Dr. Wall is calling,
he's calling another chiropractor, he's calling
patients of his, | understand that they're going to be
provi ding you with opinions about masking and maybe
COvID, their opinion of Dr. WAll as a chiropractor,
their opinion of the College.

Based on the strict Rules of Evidence, the College
could object to that and say, no, we don't think these
peopl e shoul d be heard, they can't be heard, they are
lay witnesses that they could talk about if they were a
pati ent naking a conpl aint, what happened when an
adj ust nent was done. But they can't just be called to
gi ve opinion evidence: Here's what | think, as a |ay
wi tness, a man on the street or a worman on the street,
about the College or COVID or sonmething like that.

So the College -- the Conplaints Director, as |
said, could have objected to those people testifying,
but, with a neasure of reluctance, | will say to you
we're not going to do that, but we're going to submt
to you later on that the lay witness evidence shoul d be
given very, very little effect, very, very little

wei ght, because it is just that, it's |lay w tness
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evidence. And this hearing isn't about what patients
think about Dr. Wall, what Dr. Gauthier, his
chiropractor witness, thinks about him this is about
the i ssue of unprofessional conduct as described in the
char ges.

So that's a very, very inportant | think qualifier
to the lay witness testinony you're going to hear, and
['"l'l speak nore about that in my closing subm ssions.

The sixth thing I want to talk about is the three
wi tnesses that the College is going to call and what |
anticipate they will be saying, and I'mgoing to be
very brief on this, because you'll hear fromthe
Wi t nesses, but just to let you know where we're coni ng
from

| intended to call Dr. Todd Hal owski first today,
but that won't happen | don't think. Dr. Hal owski wl|
testify sonetinme tonorrow | believe. Dr. Halowski is
the College's Registrar, as the chiropractors on
(1 NDI SCERNI BLE), and he'll give sone evidence about the
function of the College and the devel opnent of the
Pandem c Directive, and he'll talk about his
I nvol venent in the conplaint that gives rise to these
pr oceedi ngs.

Dr. Huis a College's -- Conplaints Director
expert witness, and you'll see that he has extensive

background in public health. He was involved or
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testified that he was involved in the CMOH orders

t hensel ves, and he'll speak to the validity of the
sci ence supporting nmaski ng and supporting other
COVI D- 19 neasures that are in the Pandem c Directive.

The final wtness that the College will be calling
is M. David Lawence, who is the College's Conplaints
Director. He's going to comment, to sone degree, about
the CMOH orders and Pandemic Directive as they relate
to discipline matters, and he's also going to speak to
the conplaint, investigation, and referral to hearing.

So that's just to give you a favour of the
Coll ege's witnesses, and | anticipate M. Kitchen wll
be speaking to you about what he anticipates his
client's witnesses will be testifying on.

So | want to turn to the seventh and final area
that | want to speak to you about, and that is sone
comment s about what the Conplaints Director believes
this hearing is about and, just as inportantly, what
It's not about, and what your role is in the hearing.

So, M. Chair and Hearing Tribunal Menbers, it's
very obvious to say that this hearing is not, of
course, occurring in a vacuum Anong ot her things, the
charges relate to Dr. Wall not masking, not observing
soci al distancing, not having plexiglass barriers in
pl ace, and there is a debate, at tinmes a vigorous one

i n our society, about masking restrictions and ot her
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COVID-19 restrictions. Sone people support them

ot hers do not, and sone people challenge the scientific
efficacy of those provisions or those neasures, and
other's take a very different view.

So Dr. Wall and his expert w tnesses, we suspect,
will want to nake this hearing about that very issue,
that very question, the science or |ack thereof
supporting maski ng, supporting social distancing, those
types of things. That's where they're going to want to
take you in this hearing. | anticipate they're going
to argue that the science supports Dr. Wall's
I ndependent choice to not conply with the Coll ege's
Pandemic Directive, and that he had sone type of a
reasonabl e basis for doing that, and that the science
does not support masking and, therefore, excuses and
ot her COVI D neasures, and that that sonmehow excuses his
conduct, and that it neans that he's not guilty of
unpr of essi onal conduct.

On behalf of the Conplaints Director, I'mgoing to
urge you to not be distracted by that, even though
you're going to hear a great deal of information about
that. That's because that's not what this hearing is
about, and you do not, |let ne be clear, you do not have
to make the finding or decision about whether masking
Is or isn't warranted, whether social distancing is or

isn't warranted, whether the CMOH orders are the right
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thing or the wong thing. You don't have to nake any
deci si ons about science. That's not your role here.
This hearing is not about masking, it's not about
social distancing, it's not about Dr. WAll's personal
bel i efs or concl usions.

This hearing is about the public. |It's about
patients and their well-being, and it's really about
bei ng a nenber of a regul ated profession, a regul ated
profession. It's all about governnent through the HPA
creating the profession of chiropractic in Al berta,
and, at the sane tine, doing that for about 30 other
health care professions in Alberta. |It's about
Section 3 of the Health Professions Act that says: (as
read)

A Col | ege nust discharge its duties in the

public interest and nust nmaintain and enforce

standards for the profession.

Must mai ntain, nmust enforce standards for the
pr of essi on.

This hearing is about mandatory obligations and
responsibilities that all professionals have:
Chiropractors, dentists, doctors, |awers, nurses.
Practicing in a profession is a privilege, it is not a
right; it is a privilege, not a right.

And with that privilege cone a host of

responsibilities that a professional is required to
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di scharge. Those are things |ike getting the right
education to get into a profession. Things |ike paying
for a practice permt each year and satisfying CPR and
energency training requirenents each year. Things |ike
abi ding by Standards of Practice and Codes of Ethics.
Things like required life-long learning as a
pr of essi onal through continuing conpetence, and this
Col | ege has a conti nui ng conpetence program It's
t hrough things, a nyriad of things, standards and
directives relating to charting and patient consent and
sexual relationships with patients, all those things
t hat govern how professionals nust conduct thensel ves.
That's what this hearing is about, because practicing,
again, is a privilege not a right.

| told you earlier that the -- this hearing, |
don't believe, is really about factual issues, because
the facts aren't really in dispute. |'malnbst certain
you're going to hear direct evidence fromDr. Wall that
he made a decision in June of 2020 to deliberately not
follow the College's Pandem c Directive and the masking
and social distancing and that plexiglass barrier
requi renents that it had.

And | want to nake it very clear fromthe
Conplaints Director's perspective that the Pandenic
Directive is mandatory. |It's a nmandatory requirenent

for nmenbers of the profession. And as you'll hear from
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the Conplaints Director's wi tnesses, that mandatory
Pandenmic Directive was a requirenment from Gover nnment
for chiropractors to re-enter practice after COVI D-19
first hit this province. It wasn't a choice for the
College. It wasn't sonething they decided to do or had
any discretion about. This was the |aw for
chiropractors to re-enter practice. And you'll see
that through a series of exhibits comng fromthe

Al berta Governnment and the CMOH orders. It was a

requi renment the Pandemic Directive be created in order
for chiropractors to practice, and it was a requirenent
for chiropractors to followit.

So again this hearing is about Dr. Wall, on his
own and, as you'll see fromthe evidence, w thout ever
contacting the College, deciding that he knew best and
deci ding that he would opt out of the Pandem c
Directive, that he could decide whether it was
applicable to himor not. And | can't enphasize enough
that there is going to be evidence and, | think this
wll be admtted by Dr. WAll, that there was no contact
with the College by himfromJune to Decenber of 2020
on the charges -- or the rel ated charges.

|"mgoing to say sonething that to the Conplaints
Director is very obvious and yet it's very inportant,
and that is that nmenbers of the chiropractic profession

and, indeed, any profession can't on their own on any
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gi ven day deci de what professional obligations they
will or won't follow

What if Dr. Wall said, for exanple, Today's a day
where | don't think the College's charting requirenents
are inmportant, I'mgoing to chart ny own way; or what
the Col | ege says about patient consent, You know, |
don't think they've got it right, I'mgoing to get
patient consent ny own way or |I'mnot going to get it
at all, 1'"mgoing to deci de what happens. What about a
physi ci an who says, You know what, there are
requi rements fromny college to not date a patient or
have a sexual relationships; well, I'"ma physician, |'m
a bright guy or lady, |I'mgoing to deci de whet her that
applies to nme or not, and a | awer deci di ng,

M. Kitchen and I, how we want to treat our trust
noni es that are in our accounts on behalf of clients
and opt out of Law Society requirenents. Well, of
course, nenbers of a profession can't do that; they
can't on their own on a daily, weekly, nonthly basis
deci de what does or doesn't apply to themin terns of
their regular Code of Ethics.

And there's sone very good reasons for that.
There's obvious ones, that it's illegal to do that.
There's a reginme in place for public protection and for
the regul ation of professionals. This is really about

public trust in professionals and the integrity of the
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profession in the eyes of the public, and that

absol utely depends on nenbers of the public know ng
that professionals will neet their obligations, know ng
that, when they walk into a chiropractor's office, he
or she has the right training, that he or she has a
valid practice permt, that he or she is follow ng up
with their continuing conpetence requirenents, that he
or she is complying wwth the Coll ege's Pandem c
Directive.

So let nme be clear also, on behalf of the
Conpl aints Director, that there can be a vigorous
whol esone di scussion in the chiropractic profession
about any particular issue in front of it, whether it's
maski ng and soci al di stancing or anything el se.

And, in fact, you'll see fromthe docunents and
wi tnesses in front of you that the College invited
di scussi on about the Pandemic Directive and was
avail able to discuss the Pandem c Directive with its
menbers. O course, Dr. WAll chose to not do that. He
decl i ned; he chose to not contact the Coll ege.

If Dr. Vall had concerns about the Pandem c
Directive, really significant concerns, his recourse
should be to the courts or the legislature. It should
not be to decide, while he's practicing, to opt out of
t hese requi renents.

If this hearing isn't about masking, and |'ve nmade
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that comment to you a nunber of tinmes, and it's not
about social distancing or plexiglass barriers, and
it's not about science that supports those or doesn't
support them well, why is the Conplaints D rector
calling an expert witness in that field. | touched on
this alittle bit on this with you before, but Dr. Wall
Is going to be maeking argunents about those issues, and
that, frankly, couldn't occur in this hearing wthout
sone type of response fromthe Conplaints Director,
even though the Conplaints Director strongly believes
this isn't about nmasking and that expert w tnesses
aren't necessary. Dr. Wall has, as is his right, put
that before you as an issue, and it was necessary for
the Conplaints Director to respond by providing an
expert report.

The Conplaints Director is very confident that
after hearing fromDr. Hu, the College's expert on this
I ssue, after reading his report and | ooking at the CMOH
orders, | ooking at those AHS docunents, |ooking at the
Canada Health [sic] docunents and references that are
in sone of the exhibits before you, the Conplaints
Director is very confident that you will ultimately
determ ne that there is overwhel mng clinical evidence
in support of the Pandem c Directive. And, again,
that's not -- in -- froma Conplaints Director's

perspective, that's not really what's in front of you,
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that's not really what's before you, but there is
overwhel m ng evi dence to support the Pandem c
Directive, and, again, it was a |legal obligation of the
College to create that Pandemi c Directive.

So in closing, again, | would urge you to not be
di stracted fromyour role. The pandem c directive is
one of many professional obligations that chiropractors
have, and this applies to all professions and, as |
said to you, practicing in a profession is a privilege
not a right. You're not here to pass adjustnent on the
Pandem c Directive; you're here to assess Dr. Wall's
actions, his conduct, his choices to i ndependently opt
out of the Pandemic Directive.

So in closing, while the Conplaints D rector urges
you to accept the scientific foundation for the CMOH
orders and maski ng and ot her COVID- 19 neasures and to
find that there is overwhel m ng support for the
Pandem c Directive, this case is about whether a
regul at ed professional can independently and
sel ectively decide what does and doesn't apply to him
in his profession. That's what this hearing is about.

"' m happy to answer any questions you have about
nmy opening coments, M. Chair. Oherwise, ny friend,
M. Kitchen, |I'msure has an openi ng statenent.

Di scussi on

THE CHAI R Thank you, M. Maxston. Do
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any of the Tribunal Menbers have a question for
M. Maxston at this point? Gkay, M. Kitchen, just for

housekeepi ng, how | ong do you expect your statenent

will be? Can you give us an idea?

MR. KI TCHEN: "1l say 10 m nutes.

THE CHAI R 10 m nutes.

MR. Kl TCHEN: Now, while we're on that

point, M. Mxston, you can clarify if this has
changed, but nmy understanding is that you really wanted
to have Dr. Hu go around 1 PM and that that was quite

I nportant we stick to that. W're already --

MR, MAXSTON: Yeah.

MR KI TCHEN: -- afewmnutes to 12 here.
MR, MAXSTON: Very quickly -- thank you,
M. Kitchen, for remnding nme of that -- | had

Intended, as | said, to call Dr. Halowski first, but we
had prelimnary applications, which were no one's
fault, we've had taken up the norning.

So ny -- I've arranged with Dr. Hu to be here at
1: 00, and that really is a target that can't be
changed. O course, just |like everyone, he's very
busy, and | would anticipate having himstart
testifying at 1:00. He's available to continue
tonorrow norning if we don't finish with himtoday. |If
my friend is going to be about 10 m nutes or so, |

don't think I'lIl have anything in response. |'m going
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to suggest that maybe by whatever it is, five after,
ten after, quarter after 12, we just break for lunch
and cone back at 1:00.

Thank you again M. Kitchen, for rem nding ne of

t hat .

MR, KI TCHEN: And that's fine wth ne.
Chair, is that how you want to proceed?

THE CHAI R Yes, that's what | wanted to

clear up, where we fit in a lunch break and what our
commtnents were with respect to w tnesses, because |
know they're taking tinme out of their val uabl e days.

So, thanks, M. Kitchen, the floor is yours.
Opening by M. Kitchen
MR. Kl TCHEN: Al right, thank you.

Vel l, Tribunal Menbers, you' ve heard a | ot about
what this case is and isn't about; | guess there's
going to be sone serious disagreenment on that.

"1l tell you what | do think this case is about.
This case is about the very principles that underlie
the chiropractic profession or at |least used to. This
case i s about science, truth, and ethics.

The key issues that nust be determned in this
case i s whether the Al berta chiropractic regul atory
body, in its zeal to please the Chief Mdical Oficer
of Health, violated the statutory human rights and

constitutional Charter rights of one of its nenbers.

Dicta Court Reporting Inc.
403-531-0590




95

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

That's the issue.

This is not a sinple case, as the Conplaints
Director woul d have you believe, of determ ning
whet her, in fact, the inpugned nenber contravened the
directive of the College. No. This case is about
whet her that directive itself is |lawful, whether it is
reasonabl e, whether it is scientific, whether it is
harnful to nmenbers and chiropractic patients.

| f mandated mask wearing confers no benefits and
yet inposes harm as Dr. Wall submits the evidence he
wi || provide shows, then not adhering to such a nmandate
I's not unprofessional conduct. It cannot possibly be
unprofessional to not conply with directives that are
unbeneficial and harnful.

Dr. Wall will herein challenge the | awful ness of
the Coll ege's no exception mask mandate. He asks this
Tribunal to exercise its discretion to declare the
Col | ege' s mask mandate of no force and effect, because
it unjustifiably limts Dr. Wall's Charter rights and
breaches the Al berta Human Ri ghts Act.

Dr. Wall denies that anything he has done since
the spring of 2020 has placed any increased risk of
negative health outcones on his patients or constitutes
unprof essi onal conduct. 1In fact, he submts that he
sought to protect his patients fromthe increased risk

of harmthat comes through maski ng and has thereby

Dicta Court Reporting Inc.
403-531-0590




96

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

mai ntained his integrity in the face of persecution
fromhis regul atory body.

The Col |l ege wants to nake this all about Dr. I,
and that's fine, Dr. Wall has no problemw th that.

But that's -- part of that is to distract from making
this about them from making this about the

unl awf ul ness of portions of the Pandemic Directive. O
course, Dr. Vll is not challenging the whol e
directive; he's only challenging the narrow bit that
mandat es maski ng and penal i zes nenbers who are unabl e
to wear a nmask but still treat their patients, and that
penal i zati on being, well, now you've broken the

di stancing rul e because you treated sonebody w t hout a
mask.

Again, | know that the Conplaints Director is
speaki ng out of both sides of his nouth. He says it's
all about the public interest, it's all about
protecting the public, it's all about public perception
of the profession. And yet even before hearing from
four nmenbers of the public, which you will hear from
the Conplaints Director is trying to downplay what they
have to say, he's trying to say it's not inportant,
it's not valuable, you shouldn't really listen to them

Well, in fact, you still should listen very
carefully to what they have to say. And not their

opi nions on expert things, not their opinions on COVID,
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not their opinions on whether Dr. Wall is a good
chiropractor, but if they have sonmething to say about
their own interests in the face of the ACAC actions
over the |ast year-and-a-half, and that's not opinion,
that's information and belief, and it's very val uabl e,
and it's exactly what this Tribunal needs to hear,
because if it is about the public interest and if it is
about the perception of the profession, which it nust
be to sone degree, then that is very val uabl e evi dence.
Dr. WAll finds it offensive that there would be
this conparison to sexual msconduct. It's just
egregi ous and uncalled for. That is the kind of
conduct that professionals have their |icences or
permts to practice suspended on an interimbasis. And
as you will hear about, there was an application by the
Conpl aints Director to suspend Dr. WAll's |icence on an
interimenergency basis. That application was deni ed.
One of the reasons for that is because those
applications are only granted in serious situations,
when actual, denonstrable harmis being done or is very
likely to be done to the public, such as sexual
m sconduct or such as stealing fromclients, which was
al so alluded to. That's not what's goi ng on here.
We're not dealing with that type of stuff, and
conparisons to that are uncalled for and unhel pful.

| note the word "overwhel m ng" was used to
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descri be the evidence in support of the science, even
t hough this supposedly isn't about nmasking. On the
ot her side, the Conplaints Director is saying the

evi dence is overwhelmng. |In fact, his expert used
that word six tinmes in his report.

Well, | think that's overstating it. | think if
it was so overwhel m ng we woul dn't be here, and
Dr. Wall wouldn't have four experts tal king about how
underwhel m ng the evidence is, scientific evidence is
In support of this directive.

Lastly, | would agree that you are here to judge
the actions of Dr. Wall and whether or not he acted
professionally, ethically, with integrity. You are
here to judge that. Part of the way you need to do
that is to | ook at whether or not the requirenent that
he didn't follow was unlawful, because if it is

unl awful, then he didn't do anything unprofessional in

not following it. [It's not unprofessional to refuse to
follow unl awful orders or unlawful directives. |It's
not unprofessional to say, No, |I'mnot going to suffer

the violation of ny own rights or suffer the violation
of the rights of ny patients.

I f human rights, the constitutional rights are
engaged, they're being violated, and there's no
justification for them then it's ny ethical and

prof essi onal obligation to not be explicit in that.
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That's the approach Dr. Wall has had. And you w ||
ultimately have to determ ne the | awful ness of the
policies that he's chall enging.

I f you determne they're |awful, then perhaps
there's a basis for finding unprofessional conduct, but
if you, as Dr. Wall submts, should find, if you find
that these mandates, these no-exception nandates are
unl awf ul because they violate rights, then there's no
unpr of essi onal conduct.

That's ny opening coments.

THE CHAI R: Thank you, M. Kitchen.

Any -- M. Maxston, you | ooked |Iike you were about

to speak?

Di scussi on

MR. MAXSTON: | may be | ooking |ike that

t hroughout this hearing, and M. Kitchen may have that
| ook on his face fromtinme to tine, but | actually, I
don't want to add anything. | think both parties, at
the opening stage, | -- we'll both have comments in

cl osi ng about a nunber of issues, so | don't have
anything further.

The College's first witness, its next wtness wll
be Dr. Hu at 1:00.

| don't have anything el se that we can do over the
l unch break. | think we've done the prelimnary

application. Unless M. Kitchen needs to stay on here,

Dicta Court Reporting Inc.
403-531-0590




100

© 00 N oo o B~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

I think we can sinply break till 1:00.

MR. Kl TCHEN: Yes, that's fine with ne.
THE CHAI R Yeah, that's fine with ne.
It's just a couple of mnutes after 12, so we'l]l
reconvene at 1:00 with the College's first wtness.

The hearing will go into recess until then.

PROCEEDI NGS ADJOURNED UNTIL 1: 00 PM
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Proceedi ngs taken via Videoconference for The Al berta
Col | ege and Associ ati on of Chiropractors, Ednonton,

Al berta

Septenmber 1, 2021 Af t er noon Sessi on

HEARI NG TRI BUNAL

J. Lees Tri bunal Chair

W Pavlic I nternal Legal Counsel
Dr. L. Aldcorn ACAC Regi stered Menber
Dr. D. Martens ACAC Regi stered Menber
D. Dawson Publ i ¢ Menber

A. Nel son ACAC Hearings Director

ALBERTA COLLEGE AND ASSCCI ATI ON OF CHI ROPRACTORS
D. Lawrence ACAC Conpl aints Director
B. E. Maxston, QC ACAC Legal Counsel

FOR DR CURTIS WALL
J.S.M Kitchen Legal Counsel

K. Schumann, CSR(A) Oficial Court Reporter

( PROCEEDI NGS RECOMVENCED AT 1: 03 PM
THE CHAI R The Hearing Tribunal regarding

Dr. Wall is back in session, and we w || ask
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M. Maxston to introduce his first witness, but before
doing so, Dr. Hu, we would ask that our court reporter,
Karol i ne Schumann, either swear or affirmyou prior to
your giving testinony.

THE W TNESS: Sur e.

DR JIA HU, Sworn, Exam ned by M. Maxston
(Qualification)

MR, MAXSTON: M. Chair and Tribuna

Menmbers, just so you're famliar with what 1'mgoing to
do next, and sonme of you may well have been in hearings
that have invol ved expert w tnesses, and M. Kitchen
wll know this and M. Pavlic will know this, before
begi n asking Dr. Hu questions about the substance of
his report, | need to take a step which is called
qualifying himas a witness. That will involved ne
aski ng sone background questions of himin terns of his
know edge, training, experience. M. Kitchen nmay have
sone comments about that as well, and I wll then
tender himto be accepted as an expert w tness, and,
only then, would | start taking himthrough his expert
report.

MR, MAXSTON: So, Dr. Hu, I'Il just ask you

to state your full nanme for the record, please.

Yeah, Jia Hu.

And I'Il just confirmthat the agreed on exhibits in

this hearing were provided to you?
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Yes.

Al so Exhibits E-1 and E-2 are your cv and expert
report. Can you confirmthat's correct?

Yes.

And your expert report is dated July 28, 2021. | have
just a housekeepi ng question before |I start to qualify
you. | note that on --

MR, MAXSTON: Ch, and M. Chair, I'm

assum ng everyone is at Exhibits E-1 and E-2.

THE CHAI R Rai se your hand if not. Ckay.
MR, MAXSTON: Sorry, | was diving right in

t here.

MR. MAXSTON: Just as a housekeepi ng matter,

| note that on page 1 of your expert report, again
that's Exhibit E-2, it says: (as read)

Prepared by Jia Hu and Margaret Patemnan.
Can you please tell me who Ms. Pateman is and what her
role was in preparing the report?
Yeah, so Margaret Pateman is a -- was a Masters in
Public Health student who worked with nme on vari ous
things in nmy Public Health position role, and she did
some of the prelimnary sort of literature review,
which is | ooking for papers around masking, the
evidence for or |ack thereof, and draft -- doing an
initial draft of the report as well.

And |' m assum ng that, nonethel ess, you stand by this
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expert report as your expert report?
| did nake, yes, substantial revisions to her -- her
review is good, but | nmade a | ot of revisions, so, yes.

Ckay, thank you very nuch

MR MAXSTON: So 1'mgoing to ask everyone
to go to your cv, which againis E-1. I1'll wait a
mnute till everyone is there, wait a few seconds.

MR, MAXSTON: Dr. Hu, can you tell ne what

your current occupation, profession is?

Yeah, so I'ma Public Health physician and a famly
physician. | have a few different roles right now
One of them | guess is to |ead the provincial vaccine
rollout fromthe -- primary care. | chair a group
called 19 To Zero, which is a nulti-sector coalition
you know, ainmed at providing education around COVID 19
and vaccinations. | have various -- | was quite
recently a Medical O ficer of Health with Al berta
Health Services in the Calgary zone, and many ot her

m scel | aneous things, but, generally, often |ots of
COVI D-rel ated things.

Okay, well, we'll probably touch on those in a little
nore detail in a nonent, but I'd like to go to page 1
of your cv and ask you to just briefly summari ze
Section 1, which is your education

Yeah, so in terns of education, so | nean | have a

Bachel or' s degree in Econom cs from Harvard University;
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medi cal degree fromthe University of Al berta, nedical
doctor degree; a residency in Public Health and
preventative nedicine and (I NDI SCERNI BLE) nedi ci ne from
the University of Toronto; and that sort of Public
Health residency is generally what qualifies you to
beconme a Medical Oficer of Health, which is kind of

|'i ke what Deena Hinshaw is; and Masters in Health
Pol i cy, Planning, and Finance fromthe London School of
Hygi ene & Tropi cal Medicine and London School of

Econom cs.

Thank you. And if | were to ask you what degrees or
certificates you have, | think you canvassed that; are
you a regul ated nenber of the Coll ege of Physicians and
Surgeons of Al berta?

| am

And can you tell nme, have you attended or conducted

conti nui ng education semnars or |ectures, that type of

t hi ng?
Yes, | conduct continuing education semnars quite
regul arly throughout -- well, in general and throughout

COVID, so | nean probably have done several dozen in
the | ast year.

And t hose woul d be COVID-rel at ed?

Yeah.

And just very briefly what woul d you be speaking to

w th those kinds of semnars or |ectures?
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Oh, everything from you know, things Iike masking to
vaccination to what we're likely to see with a fourth
wave or even a second wave, back in the day, before we
had our second wave, and so really covering the ganut
of, yeah, of -- if anything, that would touch COVI D 19
actually fromthe science, the epidem ol ogy, to nmeasure
to prevent transm ssion, et cetera, et cetera.

Ckay. Have you received any awards or professional
recognition in your career?

Yes, | nean, | guess recently | received an award
"Speci al i st Physician of the Year" from you know, the

Calgary's own sort of primary care association, and so

that award is given to -- by the famly doctors to like
the, | guess, the best specialist physician of the
year. | think as a nenber of the Al berta Medical

Associ ation, as a (I ND SCERN BLE) physician, we
collectively received an award fromthem | ast year just
around just COVID stuff. | forgot the nanme of that
award actual ly, but, yes, |I've received sone awards.
Thank you. Have you published any articles in your
field?

Yes, you know, quite a few articles | would say. You
know, | think a lot of what | do is around vacci ne

upt ake research, vaccine hesitancy research, so many,
many articles on that.

Also quite a lot of articles on sort of like lab
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studi es around COVID, so, you know, for exanple, |I've
been involved in the validation of every new type of

| ab testing in our province. You know, back in the
day, we ran out of swabs, and so we started using new
swabs and rapid tests and all that, and so, | nean, |
can elect CVS in the publications | have, but a fair
nunber | woul d say around COVID

Have any of those publications been what |'Il| call
peer-revi ened?

Yeah, they're all peer-reviewed sort of by definition
for me to call thema publication.

kay. I'mjust going to swtch gears a little bit, and
revi ew your professional activities in ternms of your
enpl oynent history in three areas, and you've
identified themin your cv, the first is your clinical
wor k experience and then your non-clinical work
experience and then what you described as | eadership
experi ence.

So when it cones to clinical work experience, | am
| ooking at page 2 of your cv, and it starts off with an
entry, July 14-present, and then it has three entries.
Can you describe clinical work experience?

Yeah, so | amtrained as a famly physician, and so
since |'ve been in Calgary, the sort of active roles
|"ve had one is sort of what you might call like a

general fam |y practice physician working at East
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Calgary Health Centre, which is a clinic that generally
serves marginalized conplex patients, and | work as a
sort of a locumthere, so |I provide coverage.

| also work at a long-termcare or used to, |'l
say, likein areally long matter, which is just --
it's a longer therapy phase, it's like -- that serves
people with conplex nmental health issues. And, you
know, prior to this, | did a lot of work as a
hospitalist at the Peter Lougheed Centre. | wll say
that the amount of clinic work |'ve been doing during
COVID is decreased as |'ve done nore Public Health
related work, but | do still see patients once in a
whi | e.
kay. On page 1 of your cv, |'m skipping back, you
descri be your non-clinical work experience, and before
asking you to briefly summarize that, can you tell ne
what you mean by "non-clinical"?
Yeah, so, | mean, | -- | think I generally woul d define
clinical as like directly seeing patients, whereas
non-clinical would be anything that isn't directly
seeing patients, and so probably |ike a hallmark of
nonclinical that | put in there is like Medical Oficer
of Health wth Al berta Health Services, right?

And in that sort of role, you primarily are doing
things like, | guess, managi ng the overall response to

COVID-19, including things |Iike contact-tracing,
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vacci ne rol |l out, outbreak nmanagenent, et cetera, and
then so that's | ess one-on-one patient care. Well, it
rarely is, but it's, again, like Public Health type

wor K.

Ckay. Wen | | ook at the heading "Non-clinical
Experience", the first entry you have is the chair and
co-founder of 19 To Zero. Can | ask you to describe
what that is?

Yeah. So, | nean, 19 To Zero is a nulti-sector
coalition basically ained at closing the vaccination
gap and providi ng educati on around COVI D-19 and
COVI D- 19 vaccinations. Wen | say "nultisectoral”, we
basi cal | y have organi zati ons from governnent, public
health, health care, but al so academ a, which is kind
of like the usual suspects, but al so organizations |ike
an NGO some society partners, school boards,

et cetera, and, you know, private industries,
conpanies. This is really it's like a cross-cut of all
soci ety.

And, you know, fundanentally, what we do is, |ike
| sort of nmentioned, so through a (1 NDI SCERNI BLE) |ike
I ncrease vaccination rates, provide education on
CoOvID-19, but this -- to do this, you know, our
activities range fromwhat | would call very upstream
things like collecting data, research on how to best

i ncrease vacci ne uptake and how best to communicate
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W th people, down to very nitty-gritty things |ike
organi zi ng pop-up clinics all over the province, and
the scope of our work geographically is in Al berta,
Ontario. Nationally, really.

kay, your next entry is corporate nmedical director,
CPPI. Can you tell ne briefly what that was, what

i nvol ved - -

Yeah.

-- was invol ved there?

Yeah. So | provide nedical advisory to Canadi an
Pension Plan, the investnent -- well, they cal

thensel ves different things, but the Canadi an Pension
Plan. And in that role, yeah, essentially -- again
many things having to do with COVID and al so many
things having to do with nmental health, right? So
things related to, you know, what is nobst inpacting
their enpl oyees' health and well being. And, again,
you know, very simlar fromwhen COVID started to, you
know, what do we do, should we close our offices; you
know, now for us should it be mandate vacci nes and
everything in between.

Ckay. Your next entry is Septenber 18 to May 21,

Medi cal O ficer of Health, Al berta Health Services,
Calgary. Can you explore the -- your duties there;
what was involved in your work there?

Yes. So, you know -- not how famliar you are with
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what nedical officers of health do, but wthin Al berta,
you know, you have folks |ike Dr. H nshaw, who work for
the Mnistry and, therefore, are nore directly
accountable to, let's say, Cabinet. And then you have
the nedical officers of health within Alberta Health
Services that are maybe nore responsible for, let's
say, if Dr. H nshaw s job is nore around setting
overall policy in conjunction with Cabinet, then the
medi cal officers of health with Al berta Health Services
are responsible for actually responding to COVID within
the confines of the policy line that they were in.

And so, for exanple, when COVID 19 started, one
thing we had to do was rapidly scale up our
contact-tracing, which we did. And then after that, |
think the next big challenge -- you know, along the
way, a |lot of sort of communications to people around
the inportance of, you know, follow ng Public Health
gui dance at the tinme, |ike staying hone, you know, not
going to see too many peopl e.

Anot her big thing that we did was the sort of
ongoi ng -- was managenent out breaks, and so, you know,
| i ke managed every long-termcare outbreak in this
Cal gary zone essentially, nmanaged nost of the acute
care out breaks, hospital outbreaks as well.

Because prior to COVID happening, ny primary
portfolio, and the different MOHs have different
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portfolios, but mne was control of conmunicable
di seases and vaccinations, and so it was sort of ny
base portfolio.

Once COVI D happened, everybody was doi ng COVI D,
but | was probably doing the nost |ike intense stuff
"1l say, and, you know, the outbreaks were the next
bi g piece, and then with the advent of the vacci ne,
real ly vacci ne education, supporting the vaccine
rollout, et cetera, et cetera.

OCkay, |'mgoing to skip down, and the |ast question
"1l have for you in this area of your cv is you' ve got
an entry May 17 to February 17: (as read)

Consultant (part-tine): Public Health Agency

of Canada.

Can you tell nme what Public Health Agency of Canada is,
and what you did there?

Yes. Oh, yes, yes, | forgot it's on ny cv. So
anyways, the Public Health Agency of Canada is sort of
the federal body that provides guidance, expertise
around sort of Public Health issues.

One thing that is sort of secondary to that via
Canada is called NACI, the national advisory commttee
on i muni zation, which people may know about because
they provide a | ot of recommendations in having used
vacci nations, but think of themas |ike near equival ent

of the US CDC but for Canada.
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In that May role, | was hel pi ng them devel op
gui del i nes around the use of the shingles vaccine,
although I'll have to say, nore recently, like I've
been working with themagain to develop a federa
vacci ne passport that Trudeau announced a few weeks
ago.
At the bottom of page 2 of your cv, you' ve talked
about -- you have a category entitled "Leadership
Experi ence", and there's -- the first entry is "Board
Menber, Partners in Health Canada". Can you tell ne
about that and the other --
Yeah.
-- two entries there?
Yeah, so Partners in Health is an NGO, Boston-based
NGO, that -- well, they're pretty well known. Actually
they do a lot of global health work, started by a guy
nanmed Paul Farner and a guy named JimKim who |ater
becane the president of World Bank. And, you know,
they basically do global health primarily in the area
of sort of like health systens strengthening in
| ow-income countries |like Rwanda, Haiti, they do a | ot
of work in Haiti.

And they created a Canada arm about 11 years ago,
and I"'mon their board. | work quite closely with
their Executive Director. And in that -- what | do

there is actually, you know, try to fundraise, we try
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to like carve out strategic direction and overal
obj ecti ves.

And | guess actually nore recently, Partners in
Heal th was doing a lot of COVID work in the United
States, and actually |I was hel ping | ead sone of their
US COVID-rel ated work, which is primarily around
supporting marginalized popul ations in, you know,
getting testing, getting vaccinated, social support,
et cetera.
Ckay. Thank you very nuch.
MR, MAXSTON: Subj ect to any questions from
M. Kitchen, Dr. Wall's lawer, M. Chair and Hearing
Tri bunal Menbers, at this tine, | would tender Dr. Hu
as an expert in the area of public and, in particular,
COVID-19 and the efficacy of masking and ot her COVI D 19
nmeasur es.
THE CHAI R: M. Kitchen? | think you're

nmut ed on your conputer again, M. Kitchen.

MR KI TCHEN: Can you hear ne?

THE CHAI R Yeah, | can just -- you're
quite -- your volune is quite | ow

MR KI TCHEN: Al'l right, is that any better?
THE CHAI R Yeah.

MR. Kl TCHEN: Ckay, good. M. Maxston, |I'm

sorry, that was quite a long qualification. Can | just

get you to say that again, because |'m probably going
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to have sone issues with how |long that is?

Ch, M. Maxston, you're now nuted. |'ve given you
t he i dea.
MR. MAXSTON: Yeah, well, maybe when |'m
nmut ed, you've heard me at ny best then, | don't know,
but 1'll try to do better.

| was tendering Dr. Hu as an expert in the area of
public health but, in particular, COVID-19 and the
efficacy of masking and rel ated COVI D-19 neasures,
prevention neasures | guess you woul d say.
MR KI TCHEN: OGkay, so COVID-19 including

the efficacy of masking and ot her neasures.

MR. MAXSTON: | think | said preventive
measur es.

MR KI TCHEN: And ot her preventative
measur es.

MR. MAXSTON: Measures, yeah.

M. Kitchen Cross-examnes the Wtness (Qualification)
MR, KI TCHEN: Al right, well, Dr. Hu, |
just have a few questions for you. Sone of themwl|
probably seemslightly repetitive based on what --
because that was quite extensive what you just went
t hrough, but please bear with ne.

Now, froma review of your cv, it looks to ne |like
you have done a lot of work for various governnent

entities. You wouldn't disagree with that, would you?
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No, it you define AHS as a governnent entity, then
woul d not disagree with that.

kay. No, and | would. | neant --

Ckay.

-- that very broadly, and nothing sneaky about --

Yeah, yeah, yeah --

-- (I NDI SCERNI BLE) - -

-- yeah. Cot it, yeah.

In fact, Dr. Hu, you worked for AHS as a Medica
Oficer of Health up until a few nonths ago; isn't that
right?

That's correct.

You' ve al so done and are doing currently sone research
wor k for pharmaceutical conpanies; wouldn't you agree?
For -- yeah, | nean, | research the different -- | do
research on how to increase uptake of all the vaccines,
including Iike the Pfizer, Mderna, and, well,
previously AstraZeneca vacci ne, SO yes.

Thank you. You would also agree, wouldn't you, that a
| ot of your research in efficacy work has centred on
vaccines; isn't that right?

That's correct.

And that includes COVID vacci nes, doesn't it?

Yes, primarily COVID vacci nes actually, but yes.

| see that you have, |ike you said, published severa

recent studies regarding COVID. That's accurate,
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correct?
M hm
| think probably for the court reporter, and | know
this is a cormon tendency, even | nyself fall under
this --
Yes.
-- when saying "yes", you need to -- yeah, it's best to
say --
Yeah, |'II --
-- "yes" --
-- say "yes" --
-~ (1 NDI SCERNI BLE) - -
-- yeah, yes. Sorry, sir --
W all doit.
Now, none of these studies that you' ve -- or these
articles that you've published focus on masking, do
t hey?
That is correct.
Thank you. Now, |I'mlooking at your clinical work
experience. | see the title "Physician" in every
position. You would agree it is accurate to call you a
physi ci an, would you not?
Yes.
You're not a virologist, correct?
| am not a virologist.

You' re not an i munol ogi st, correct?
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No.

You're not a respirologist, correct?

Correct.

You' re not a nedical mcrobiologist, correct?

Correct.

Now, |'m | ooking at your research funding in 2020, it

| ooks to nme |ike you received al nbost 20 new sources of
research funding in the year 2020; is that correct?

As the -- |like as a lead or generally a co-Iead

i nvestigator, so a |lot of that noney isn't comng to
nme. Mst of it isn't actually, but you tend to report
grants that you win even if they're like -- they tend
to be led by a team of people, but, yes, | guess ny
nane is on that value of grants for the 2020.

Yeah, |'m | ooking on page 4, and | take your point, and
| see "Principal" --

Yeah.

-- "investigator", there's quite a few where you're the
princi pal investigator, there's no others.

M hm

There's one where you're the principal partner to one
other. Now, when it says "principal partner", |
suppose that neans there's an investigator, and you're
t he partner?

So normal |y the way these research grants work are

there is a -- one personal who is primarily responsible
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for the grant, sonetines probably NPlI, the nom nated
principal investigator, and that person is generally
responsible for -- what's the word -- may have control
of the noney. And with many of these grants, you tend
to have a nunber of co-investigators, call them

know edge users, lots of different term nol ogy
dependi ng on the type of grant invol ved.

And so traditionally with these grants, they --
there's a whol e whack of people on them and | amthe
principal investigator, as in | do have sort of, let's
say, financial responsibility for sonme of the grants,
but for nost of the grants, | don't. And | think that
you can see that pattern for nost researchers because
they tend to be, you know, the PI on a subset of
grants, like the lead, |ead person, and they tend to be
co-investigators on a broader set of grants.
| count you as the principal investigator for about 12

grants in 2020.

Ch, okay.

Do you dispute that?

Let nme see what | put in ny cv, but like -- no, | don't
actual |l y.

And you woul d agree that nearly all of this research
funding is associated with COvVID, do you not?
Yes. Absol utely.

And you agree that some of this funding cones from
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manuf acturers of COVID vacci nes, do you not?
Yeah, sone does. | would say nobst doesn't, but sone
does.
| f everyone deci ded tonorrow that COVI D-19 was not
really that big of a deal and that we should all go
back to life as we knew it before 2020, you' d have a
| ot I ess research funding, wouldn't you?
Yeah, that's true.
Subm ssions by M. Kitchen (Qualification)
MR Kl TCHEN: Those are ny questions. 1"l
just briefly nmake some subm ssions on the
qual i fication

Again forgive me, M. Maxston, help me out if |
don't have this quite right, | understand you want
Dr. Hu qualified as a Public Health physician or Public
Heal th sonet hing, who is a specialist in COVID 19,
including the efficacy of masks and ot her preventive
nmeasur es.

| would submit to the Tribunal that Dr. Hu is a
physician with expertise in COVID 19, including
vaccines, and that's it. | submt that there is an
insufficient basis to qualify himas being an expert in
the efficacy of masking or any other preventive
nmeasur es.

We've heard fromDr. Hu |l ots about COVID- 19

vacci nes, but we haven't seen anything about experience
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or publications to do with masking or really any other
preventive neasures specifically, nmaybe generally and
broadly but not specifically. Wat we see and we heard
of specifically was a | ot about vacci nes.

Subj ect to any questions fromthe Tribunal on ny
comments, that's what | would say about the
qualifications and the scope of the qualifications of
Dr. Hu
M. Maxston Re-exam nes the Wtness (Qualification)

MR MAXSTON: M. Chair, it's Blair Mxston,
"1l have a couple of comments in response, but | think
Dr. Hu was kind of notioning that he m ght have

sonmet hing to say about the comments that M. Kitchen
made, so I'm frankly, going to ask himto nmake his
conmment s.

MR KI TCHEN: Ckay, that's fine, as long as
| have an opportunity to cross.

Yes, for sure.

So with respect to the efficacy of masking, |
should say that | did help devise and inplenent all of
the AHS masking guidelines for the infection prevention
control commttees. | nean, | do a lot of stuff, |
probably shoul d have nentioned that. Not on ny cv,
but, you know, |ike you can verify that |ater.

So you're right, | do not -- | have not published

anyt hi ng on masks, but | have been quite involved in
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24
25
26

"1l say the devel opnent of how we use -- |ike our

maski ng gui delines within AHS over the course of the

pandem ¢, which | guess makes ne sonewhat involved in

t he actual operationalization of that particul ar

measure, including reviews of the evidence for that.
Al so have advi sed a nunber of organi zations,

including the Gty of Calgary, in advance of their

i mpl ementing their masking bylaw, and -- sorry, like so
there's alot of -- if you'd like to know nore about
the sort of masking stuff | do, | can speak nore to

t hat .

M. Kitchen Re-cross-exam nes the Wtness
(Qualification)

MR. KI TCHEN: Well, of course, |I'"'mgoing to
have questions for you.

M hm

Your report has been entered by consent, so it's going
to come in one way or the other. |'mgoing to have
questions for you about masking --

kay.

-- (I NDI SCERNI BLE) written about masking. But the
record today is what we have before us in your cv.

kay, that's fine.

MR, MAXSTON: M. Chair, | think,
M. Kitchen, you're finished, | can --
MR. Kl TCHEN: Yes, | am
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Di scussi on
MR. MAXSTON: Yeah, thank you, yeah.

M. Chair, | was going to ask Dr. Hu to tell us a
little bit nore about what he did in the nasking
context, because when | was questioning him | was
aski ng hi m about broader concepts in sonme ways of
Public Health. | think he's given a ful sone answer to
M. Kitchen's questions, and |, again, ask that he be
accepted as an expert witness on the basis that |

descri bed, which was an expert in the area of Public

Health and, in particular, COVID 19 and the efficacy of

maski ng and ot her COVI D-19 neasures.

MR KI TCHEN: Just to be clear, for nme, the
nodi fication of that begins at COvVI D-19, including
COVI D- 19 vacci nations, period.

MR MAXSTON: Well, that's not the basis on

which I'mtendering this expert. |'mnot tendering him

as an expert on vaccinations, although he may have
sonet hing to say about that, but |I've made ny coments
and | leave it to the Chair.

MR. KI TCHEN: And, Chair, unless you have

any questions, you have ny comments on ny opposition to

that broad of a scope of qualification. | think it
should be limted to COVID 19 and COVI D19
vacci nati ons.

THE CHAI R kay, thank you, gentlenen.
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think we will recess so that we can consider the
submi ssions fromboth parties of Dr. Hu

Dr. Hu, I would just ask you to bear with us. W
wi || have a brief recess here of 5 or 10 m nutes, and
then we'll rejoin the group.
MR, MAXSTON: And, M. Chair, | wonder if |
can just nake one quick conrent for Dr. Hu's benefit,
because | don't know if he's testified recently in one
of these hearings, but while he's testifying, | can't
have any direct communication with him so I just would
remnd himthat |'mgoing to turn ny video off, ny
audio off, but I just remnd himof that so that we
don't get tripped up by that.
Thank you.
THE CHAI R: Ckay, and, Dr. Hu, we wll,

the Hearing Tribunal and our independent |egal counsel,

will leave this neeting and go to a breakout room --
Ckay.

THE CHAI R -- and you can nute and shut
your video down if you want, and | expect we'll be back

by about 20 to 2.

G eat, thank you.

( ADJ OURNMENT)

Ruling (Qualification)

THE CHAI R The Hearing Tribunal is back

in session, and we have di scussed the proposal by the
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College to qualify Dr. Hu as an expert w tness, and our
decision is that we will qualify Dr. Hu as an expert
Wi tness as submitted by M. Maxston.

So, M. Maxston, if you' d like to just repeat your

subm ssion for the record, so we're all clear.

MR, MAXSTON: |"mgoing to try to get this
as accurate as | can, but I'll invite the court
reporter to nmaybe correct ne, and if we -- we can

al nrost go back and revisit this if we need to | suppose
| ater, but my original comment was, | believe, |I'm
tendering Dr. Hu as an expert in the area of Public
Heal th and, in particular, COVID 19 and the efficacy of

maski ng and rel ated neasures --

THE CHAI R That's --

MR MAXSTON: -- or words to that effect.
|'m pretty close, | think.

THE CHAl R: Yeah, that's what we

under st ood, and we al so understood, M. Kitchen, the
different wording that you had, and we've decided to
qualify Dr. Hu based on M. Maxston's subm ssion, so
we'll nmove on fromthere.

If you have -- if you' d like to start your
questions with Dr. Hu.
MR, MAXSTON: Thank you, M. Chair.

Dr. Jia Hu, Previously sworn, Exam ned by M. Maxston

Q MR MAXSTON: | want to ask a question right
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off the top, and it wasn't one of the ones | planned to
ask, but it arises fromsonething M. Kitchen raised in
his questions of Dr. Hu, and that was in the context of
grants and Dr. Hu losing noney if COVID goes away. And
| just want to be very clear, Dr. Hu, is your report

i mpartial and independent?

Yes, conpletely. And | will say this, yes, | receive
research grants, but | don't get any of that noney
nyself. And in reality during COVID, | probably put in
$500, 000 of my own noney doi ng research and ot her
related activities because -- well, COVIDis a

di saster, and so | get why, you know, |ike you can
think that it's biased, but also |I nean, you know, as
Dr. -- as M. Kitchens [sic] was saying, a |lot of ny
research is around vaccines, which is accurate, and,
you know, it's not like there's -- | don't publish
stuff on masking. But, yes, regardl ess, the nmasking
report is inpartial, and | don't get noney from
research, just try to do the right thing.

|''mgoing to ask you sone sort of general questions
here at the beginning here, and I'd just like to ask
you what is your experience in working with COVID 19
and the response to it?

| woul d say everything other than Federal vaccine
procurenent, and so if you nane a topic around

COvVID-19, | probably was involved in it, so other
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than --

Qut br eaks?

-- (I NDI SCERNI BLE) -- yeah, outbreaks, masking, contact
tracing, vaccine rollout, dealing with various sectors
i ke the education sector, public conmunications, yeah,
sourcing rapid tests. Yeah, it's pretty -- like truly
everyt hing, other than Federal vaccine procurenent,

whi ch was the domain of M nister Anand.

| touched on this alittle bit when we were going

t hrough your cv, but have you any experience working as
a Medical Oficer of Health?

Yes.

And that was in Calgary for over what tine period?
Fromthe fall of 2018 to May of this year.

And again --

MR, MAXSTON: --and I'll be careful,

M. Kitchen, I'mgoing to ask a bit of a |eading
question, but it's just for cleanup here --

MR, MAXSTON: -- that woul d have invol ved

out break managenent, contact tracing, transm ssion,
maski ng, the things you' ve already nentioned?

Yes.

Did you advise any Public Health bodies concerning the
sci ence surroundi ng COVI D-19 prevention?

Yes.

Can you describe that?
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Yeah. So, well, Al berta Health Services has sonething
called a Scientific Advisory Goup, SAG Al their
reports are actually publicly -- like they're on the
internet. |It's actually the course Scientific Advisory
G oup that provides recommendations to Al berta Health
Services and actually Alberta Health for that matter.

And so | was the initial chair of the Scientific
Advi sory G oup many, nmany -- well, 18 nonths ago. It
was sort of |ater handed over to sone ot her people,
but, you know, | continue to sort of work with them
and that's sort of one of them

| nean, | nentioned that, you know, | work with
the Public Health Agency of Canada on things |ike
vacci ne passports. | have advised the Ontario Mnistry
of Health on various COVID-rel ated things, and, you
know, |ike -- so, you know, organizations |like AHS, the
Mnistry of Health in Alberta, the Mnistry of Health
in Ontario, the Public Health Agency of Canada, and,
you know, also at sort of nore of an operational |evel,
the various hospitals and | ong-termcares around the
Cal gary zone of AHS.
And just to be clear, when you've been advising those
Public Heal th bodi es when you were involved in the SAG
group, Scientific Advisory Goup, were you providing
advi ce on maski ng and soci al distancing and siml ar

measur es?
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Oh, yeah, a bit of everything. | -- yes, actually, |

do recall that very, very early on, we did sone reviews

on masking. This was before -- | nean, so nuch

evi dence has come out since then, but if you | ook at

the Scientific Advisory Goup reports, they

basically -- they cover the span of the ganut of topics

around COVID, including all the things you' ve nentioned

and a | ot nore.

kay. Have you, in the course of those steps, those

efforts, have you been asked by a Public Health body to

provi de advi ce about responses and recommendati ons for

Covl D- 197

Yes.

Can you describe that to ne?

Yeah, so -- well, actually one really obvious one m ght

be then -- another group that | sit onis

(1 NDI SCERNI BLE) committee for imunization or | used

to, and that group basically is a group who reports to

the Mnister of Health and, | nean, essentially

del i neated the vaccine priority groups, so that was

quite a contentious topic I think earlier this year.
You know, when it conmes to, let's say, nmasking in

specific, you know early SAG reviews sort of reported

i ke some of the things we did were around actually,

you know, how do we get the nost out of our masks if we

do not have enough PPE, and that's the environnent we
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were living in in March of 2020, so what | call PPE
mask extension.

Later -- (INDISCERNIBLE) thing if | renmenber --
| ater on, | guess, that sunmer when naski ng byl aws were
becom ng a thing potentially, you know, at that point
in time, the Governnment of Alberta did not want to
i npl ement a provi nce-w de nmaski ng bylaw, and as |
nmenti oned before, you know, again worked closely with
many -- like the Gty of Calgary, for exanple, but many
ot her organi zati ons and provi ded, you know, advice,
recommendati ons around masking to themin terns of the
benefits, the pros and cons |I'l| say.

Wthin AHS, there is -- there are a few infection
prevention and control commttees provincially,
zonally. Wen | say "zonally", | nean Al berta Health
Services is divided into five zones, Calgary zone,
Ednonton, north, central, and south. Actually, well, I
guess | chaired -- or | used to chair the Cal gary zone
I nfection prevention and control commttee, and | was a
menber of the Provincial infection prevention and
control conmittee, and, you know, it's in these
comm ttees where we nmake sort of operationa
recommendati ons around things like -- well, let's say,
hand washi ng and/ or maski ng, you know, cohorting, and a
whol e host of things neant to prevent the transm ssion

of COVI D-19
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kay, thank you for that. Just for your benefit and
for the Tribunal's benefit, just in ternms of a road
map, |'mgoing to ask you sone questions about the
CMOH, Chief Medical Oficer of Health, office and three
CMOH orders. 1'mgoing to take you through the -- what
|'mgoing to call the AHS docunents, which were
admtted this norning. |1'mthen going to take you to
the Pandem c Directive that the Col |l ege has issued.

And we're then going to go through your expert report.
So that's just a bit of a road map for you.

So turning to the CMOH or Chief Medical Oficer of
Heal th, can you describe for the Tribunal what the CMCH
is and what it's purpose is?

Yeah. So the CMOH, Chief Medical Oficer of Health of
Al berta, Dr. H nshaw right now, is a role that sits
wthin the Mnistry of Health and -- versus a role
that's within Al berta Health Services, and, very
generally, the Mnistry of Health primarily is designed
to -- well, their job is to set overall health policy,
and Al berta Health Services' primary job is to
operationalize that health policy.

Now, you know, there can be variations in what
they do in AHS is very vague, but think of that as the
i ke the sinplest demarcation between the Mnistry of
Health and AHS. The CMOH is neant to advise the

Mnistry of Health on issues of, you know, public
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health inportance. And | believe that role is sort
of -- there's sonething in the Public Health Act and
within the Public Health Act that it creates provision
for the role of CMOH

Wthin the Public Health Act, there's also certain
sections for -- that allow for the creation of various
sort of Public Health orders. And a Public Health
order, you know, as M. Maxston tal ked about are --
"1l call themlike legally binding orders, instrunments
that we can use to essentially limt people's
activities to prevent, you know, the spread of an
infectious -- of an infectious di sease or anot her
heal t h hazard, yeah.
Are you famliar with the various CMOH orders issued by
Dr. Hi nshaw during the COVI D pandem c?
Yes. That happened a | ot though, but yes.
And were you involved in the preparation of the CMOH
orders?
So when it cones to preparation of CMOH orders, those
are drafted within the Mnistry of Health specifically.
That being said, a lot of the evidence base, for
exanpl e, the fornms, you know, what goes into these
orders, you know, |ike groups |ike SAG and ot hers that
do provide support there. And so nobody within Al berta
Heal th Services actually wites CMOH orders, but it's a

pretty small ecosystem right? There's not a whole |ot
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of Public Health physicians, infectious disease
specialist, and, you know, | think that like I'm
involved in bits of the evidence-gathering pieces that
lead to the drafting of the orders.

| wll also just flag one other thing about the
role of the CMOH, in case it's not very obvious to the
group here, so the CMOHis a -- as | nentioned, it is a
position that falls under the purview of the Mnister
of Health, and, therefore, you know, you can sort of
think of themas |like sone |like half -- sort of like a
bureaucrat, like not in the bad sense of the word, but
a bureaucrat as in a person who works within the
M nistry, and, therefore, you know, sonetines you see
she is able to advise, but when it cones to, you know,
bi g policy decision-making, you know, those do cone
down from Cabinet. And so |I've just explained it,
i ke, sometines people talk about the politicisation of
how our COVI D response has been and that the final
responsibility to do these things does not rest with
Dr. H nshaw, but it rests with the Cabinet that --
Dr. Hu, I'"'mgoing to take you through sone CMOH orders
now, and the first one is going to be CMOH 38-2020,
whi ch is dated Novenber 24, 2020, and it's Exhibit D8
in the materials that are before the Tribunal.

"1l just pause a nonent and nake sure everybody,

i ncluding you, Dr. Hu, has been able to find, again
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CMOH 38-2020.

Yeah. This is CMOH 427

No, this is CMOH 38-20 [sic]. I1'mgoing to take you to
42 in a mnute --

Ckay.

-- but, first, 1'd like to take you to 38-2020 --

Okay. Yeah, let me just pull that up. | got it.

Thank you.

MR, MAXSTON: M. Chair, are you and your
col l eagues all -- do you all have that docunent? | can
proceed?

THE CHAI R | think so. Anybody having
problens? No, | think we're good. Thanks,

M. Maxston

MR, MAXSTON: Gkay, |'Il go ahead then.

|"mgoing to ask you to turn to page 4, Dr. Hu

and it's -- there's a heading, "Part 4 - Masks".

MR, MAXSTON: And, M. Kitchen, | hope
you'll give nme this liberty, | just -- to save a little
bit of tinme, I'mjust going to note that Section 20

says: (as read)
This order is effective Novenber 24, 2020,
and it applies to Calgary netropolitan region
and Ednonton netropolitan region.

And then we have a reference to what the Cal gary

metropolitan region includes, and that, in 21(d),
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i ncludes the city of Calgary.

So, Dr. Hu, this CMOH woul d apply to the city of
Cal gary?
Correct.
Okay. 1'll ask you to go to the next page of the CMOH
order, and paragraph 23 and 24 tal k about public places
and what a face mask is, and 1'll ask you to | ook at
paragraph 26 and explain to nme what paragraph 26 says.
Basi cal |l y paragraph 26 says that in -- people need to
wear masks, face coverings in indoor public places for
the jurisdictions |isted above earlier in the order.
And | think the first Iine actually says a person nust
where a face mask; isn't that correct?
Yes, yes, nust, correct.
There's an exception in Section 27, specifically
26(c) [sic] that says you' re exenpted frommasking if a
person: (as read)

I's unable to wear a face mask due to a nental

or physical concern or limtation.

Are you famliar with that exenption?

| am
kay. I'mgoing to ask you sone questions about that
exenptions later on, but I'll just |eave that for now.

|"d like you to now go to CMOH Order 42-2020,
whi ch, for the benefit of the Tribunal Menbers, is
Exhibit DD9. So this is the CMOH Order 42-20 [sic],
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Exhibit D9, and it is dated Decenber 11, 2020.
THE CHAI R: M. Maxston, you said the date
on D-9 was --
MR MAXSTON: | think, M. Chair, |I'm
| ooking at page 9, it says Decenber 11th, 2020.
THE CHAI R Ckay.
MR, MAXSTON: OCkay, so, Dr. Hu, |I'm1 ooking
at [Exhibit D9 then, CMOH Order 42-20, and there's a
final "whereas" paragraph --
MR MAXSTON: -- and, M. Kitchen, there's a
guestion comng --
MR, MAXSTON: -- whereas having determ ned
that nmeasures in CMOH Order 38-2020 are insufficient to
protect Al bertans. |Is -- to your understandi ng, was
CMOH Order 42-2020 to strengthen maski ng and ot her
measur es?
The primary reason for CMOH Order 42, so I'mgoing to
wi nd this back, this is now Novenber, Decenber of |ast
year when we were hitting about 2,000 cases a day,
maki ng us, at the time and as today, the hot
(1 NDI SCERNI BLE) sort of case count per capita
jurisdiction in Canada, quite a | ong neasure.

The original CMOH order had this sort of mask --
like a -- | say mandated masking in areas of the
province with relatively high case counts, you know,

primarily in the urban areas, Ednonton and Cal gary,

Dicta Court Reporting Inc.
403-531-0590




137

© 00 N o o B~ W N PP

N N NN N NN R R R R R PR R R e
o g A W N P O © 0 N o o0 M W N P O

Ednonton in particul ar

What CMOH 42 did was a essentially a ban on indoor
soci al gatherings, and that was basically what |ed us
to not be able to see people over Christnas,
essentially, and that was the nost restrictive order.
Li ke that -- Iike when CMOH 42 was in effect, that was
the nost sort of restrictive period we had during -- no
matter the whol e | ockdown, the nost restrictive period
we had during the pandem c peri od.
"1l ask you to go to paragraph 23 in this CMOH order
we're looking at, and I'Il let everybody get there. W
again have a statenent subject to Section 24 of this
order: A person nust where a face nmask at all tines
whil e attending at an indoor place. | want to stop and
ask you and say what was the rationale or purpose for
havi ng this masking order in place; why was it
i mportant?
Because we know that masking in indoor public places
reduces transm ssion of COVID, period, and you know, at
the time -- |I'Il give you a bit of background, right,
and | nentioned sone of these things get pretty
political.

So prior to Novenber, the Governnent of Al berta
was fairly dead set against any provincial masking
byl aws, and at the tine, | believe the Prem er and the

Health M nister were signalling to nmunicipalities that
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Felt that they needed to do so, to do so, and that is
why maski ng byl aws already were in place in the cities
of Cal gary and Ednonton as of the sunmer, roughly,
before this came in.

Now, as | was saying before, by the tinme we hit
Novenber and Decenber of |ast year, we were probably at
our nost dire situation in the history in A berta's
COVI D experience, especially in Ednonton. And so at
that tinme, toreally try to sort of mtigate the
further transm ssion of COVID 19, a Provincial sort of
mandate was put in high transm ssion areas.

Il wll say one other thing, and | suspect
M. Maxston will ask about it later, the evidence,
while there is a great deal of evidence for the use of
masking to prevent COVID in indoor public places, you
know, like a mall or restaurant or some of those
pl aces, the evidence for using masks in a health care
setting is far stronger, and so |I'Il just leave it at
t hat .
kay, thank you. When | ook CMOH Order -- the sane
CMOH order, if we go to paragraph -- or Order Section
28(a), it talks about: (as read)

This order does not prevent a place of

business or entity listed or described in 1

of Appendi x A from being used to provide

heal th care services.
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Was it the intention of the CMOH orders to allow
entities such as chiropractors to continue to practice?
Coul d you repeat that question?

Yeah, were the CMOH orders, this CMOH order, was it
intended to allow chiropractors to continue to
practice?

Yeah, | nean, | don't think the CMOH orders were
designed to stop the provision of health care.

Provi ded that the CMOH orders were conplied wth?

Yeah. And | nean, again, | think that far prior to the
CMOH orders, which were quite late in the ganme when it
cones to let's say a masking bylaw, you had -- and
we'll get to this, right -- health organizations, |ike
Al berta Health Services, like the -- they call these
ones (I NDI SCERNI BLE) of Al berta and others recomendi ng
maski ng, continuous masking in all health care
settings, right, long, |long before the public bylaws --
whi ch nmakes sense actually, because that health setting
IS wearing a mask |long, long before in the health care
setting, but, in a way, the CMOH orders kind of noot, |
think in a way, because there are already masking

byl aws in place like -- as recommended by -- |

shoul dn't byl aws -- masking regul ati ons, nandates,

what ever you want to call them by pretty nuch every
heal th care organi zation in the province for people

providing clinical services, health care services.
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kay. | want to take you to -- | want to take you to
the next CMOH order, which is 16-2020, and that's
Exhibit F-2, and this is the May 3, 2020 order.

Okay, let me pull it up.

MR KI TCHEN: |'msorry, M. Maxston, which

CMOH order are we tal king about?

MR, MAXSTON: lt's [Exhibit F-2.

MR. Kl TCHEN: F- 2.

MR MAXSTON: "F' as in Fred, and that's

16- 2020, and May 3, 2020.

MR. Kl TCHEN: Thank you.

MR, MAXSTON: | just need to consult with ny
client for a nmonment. |'mjust going to put nyself on

mute, if you can just give ne a mnute.
(DI SCUSSI ON OFF THE RECORD)
MR, MAXSTON: | just want to begin by
| ooking at CMOH Order 16-20 with a comment asking you
to kind of clarify its effect. And | suppose | could
read this in, but I won't. |'m/looking at paragraphs
2, 3, 4, 5, and 6, and I'mgoing to characterize this
as a CMOH re-entry to practice order for health care
pr of essi onal s.

Can you tell ne what paragraphs 2 to 6 are saying
and what they have to do wth colleges and -- or
practitioners |like chiropractors going back into

practice? 1'Il let you --
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Yeah.

-- read those sections, so ...

Yeah. So essentially paragraph 2 and, yeah, this is
now right after the first wave of the pandem c, and,
during the first wave, a |lot of stuff was shut down,
including a |l ot of actually physicians' offices and
health care offices, right; so essentially paragraph 2
says that anybody -- all regul ated health professionals
essentially have to conply with gui dances around
conmunity health care settings to sort of return to
wor K.

And every col | ege, paragraph 3 basically says that
every college was directed to publish these guidelines
to all the nmenbers of their college and -- or -- and/or
cone up with their own guidelines as soon as possible,
and that these colleges can then sort of provide to the
CMOH essentially the -- their -- their plans, so to
speak, for, you know, safe return to -- return to
clinical services.

And then 5 basically says that, you know, the
colleges are allowed to cone up with their, you know,
their owm sort of return to practice guidances, but the
CMOH can revise them and, you know, if they're not
good enough, basically make -- maybe make thema little
bit stronger.

So that basically summarized this. So part of --
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summari zed that real quick, it essentially says for
regul ated health professionals to return to work in a
clinical setting, (INDI SCERNIBLE) clinical setting, you
basi cally have to follow guidelines that were
essentially designed by a CMOH or your coll ege.
When | | ook at order -- paragraph nunber 2, it says:
(as read)

Regul at ed nenber of the Col |l ege established

under HPA practicing in the community nust

conply with the attached workpl ace gui dance

for community health care settings.
|"mgoing to ask you to turn to page 9 of this
docunent, and that is, in fact, the attached workpl ace
gui dance for conmmunity health care settings. Wen you
get to page 9, you'll see a heading "Persona
Protective Equi pnent (PPE)"
M hm
And | wonder if you can just read the first couple of
i nes on that.
Yes, | can. Onh, sorry --
It starts off with "All staff providing".
Yeah: (as read)

Al'l staff providing direct client or patient

care or working in client and patient care

areas nust wear a surgical/procedure mask

continuously at all times in all areas of the
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wor kpl ace that they're either involved in

direct client/patient contact or cannot

mai nt ai n adequat e physi cal distancing.
So thisis --
(1 NDI SCERNI BLE)
Oh, sorry.
And 1'll read this point: (as read)

The rationale for masking of staff providing

direct client/patient care is to reduce the

risk of transmtting COVID- 19 from

I ndividual s in the asynptomatic phase.
So thisis, if we go back to paragraph 2, it says you
must conply with this guideline, and then we have order
3 saying subject to Section 5, each college can create
their own masking guidelines; is that correct?
M hm or their own sort of guidances, yeah.
So what |'mgetting at here is order nunmber 2 says
you've got to conply with the attachnment here, and |'ve
taken you through the masking requirenent, or if you're
a college, you get to create your own Pandem c
Directive.
Yes. And, you know, the rationale here wit large is
that, you know, it's very hard for a CMOH order to
encapsul ate all the different types of clinica
practice that are provided in the conmmunity, right,

across all the, | think, 27 registered coll eges,
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regi stered health profession. And so you can think of
the CMOH gui dance as |ike the mininmum right, but, you
know, the College could -- well, our college, for
exanpl e, can provi de additional guidance, let's say,
when doing a specific type of procedure, |ike an arrow
slide [phonetic] generating procedure or, you know,
doi ng an anoscopy or other such things.

But, you know, think of the -- go ahead.
Wuld it be fair to say that the CMOH is deferring to
col | eges; they know their profession best?
Il would say it's a bit of both, right? As in |ike
there's the mnimum standard, |ike, and part of the
m nimum standard is to wear a mask, but, again, it's
hard for a CMOH to think of all the possible things
col |l eges do, and so, in that sense, they are deferring
to the colleges to provide potential -- additional
gui dance around different types of procedures and
things that different registered health professionals
may do.
" m | ooking at paragraph 4 in this CMOH, and it says
each coll ege nust provide the CMOH with a copy of any
COVI D-19 gui del i nes published in accordance with
Section 3. Do you know what the purpose of that would
be; why they would have to provide the -- their
gui delines to the CMOH?

Vell, | nean, | think, you know, we, |ike at a very
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high level, the responsibility of preventing -- | nean,
many people are responsible for preventing the
transm ssion of COVID, the spread of COVID, but I would
say that, as far as ultimate responsibility, the CMH
cabi net, you know, |ike as (INDI SCERNI BLE) cabinet are
really responsible for it, and so a pretty good idea to
have a sense of what, you know, different colleges are
doi ng and recommendi ng for their nmenbers.
If | ook at order nunber 5, it says: (as read)

The CMOH may anmend any COVI D gui del i nes

created by a college under Section 3 if the

CMOH determ nes that the guidelines are

insufficient to reduce the risk of

transm ssion of COVID-19 in the practice of

t he regul at ed prof ession.
I's this a check and a bal ance?
You know, | think this -- this clause basically says
that, you know, we recogni ze that you know your
prof ession the best, which is probably true, but, you
know, if you're not sort of up to snuff when it cones
to providing, you know, a set of guidances that reduce
COVID transm ssion risk sufficiently, then we can edit
your gui del i nes.

And | would say that, you know, fundanentally,
when it cones to understanding the dynam cs of COVID 19

transm ssi on, you know, there probably is nore
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expertise wthin the office of the CMOH than for many
ot her regul ated health professionals. You know, Iike,
for exanple, | -- not to pick on any group in
particular, but, in the same way, | know very little

about optonmetry and the eyes, so too your average

optonetri st may not know as nuch about, you know, COVID

transm ssion, and, therefore, wth that clause, the
CMOH can basically, you know, anend the gui dance, you
know, provided by the College of Optonetrists, for
exanpl e.

Yeah, you can view it as a check and a bal ance,
just having the final word to, you know, naintain
safety.

And we tal ked about page 9, saying that there nust be
mandat ory maski ng when treating patients when you're
not able to socially distance. Again, that's the

m ni mum - -

M hm

-- under this order?

Yes.

Ckay. And when | look at this final question on this
one, | look at Section 6, it says: (as read)

Section 2 of this order does not apply in

respect of a reqgul ated nenber under the HPA

whose col | ege has published COvVI D19

gui delines as required by Section 3.
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Again, that's the authority for a college to create its

own guidelines; is that correct?

Yes, | believe so.

Okay. And I'mlooking -- sorry, | had a couple of
qui ck other questions. |'m]looking at paragraph 3:
(as read)

Subj ect to Section 5, each college

establ i shed under the Heal th Professions Act

must, as soon as possible, publish COvID 19

gui del i nes applicable to their coll ege.
That's mandatory | anguage?
Yes, | think so.
And the use of the phrase "as soon as possible", what
does that nean to you, or what does that indicate?
| mean, | think as soon as possible -- like | was not
involved in the, well, direct drafting of these for any
specific colleges. Probably actually did advise the
Col I ege of Physicians, but | would say, you know, as
soon as you can do it, a week or two. But | suspect
our coll eagues at the Al berta Coll ege of
Chiropractors [sic] would have a better sense of what
"as soon as possible" neant, given the fact that they
had to submt things to the CMOH at that tine
Vll, 1"'mgoing to switch gears now and take you to the
ACAC Pandem c Directive.
MR, MAXSTON: And, M. Chair, |I'mjust going
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to make a comment that |'masking all of you to go to
Exhi bit C 22, which is the Pandem c Directive dated
January 26th [sic], 2021

If I had had Dr. Hal owski to testify first, | was
goi ng to ask himquestions about the fact that there
are three pandemc directives, there's a couple in My
of 2020 | believe, and then there's this one in
January. Dr. Halowski's testinony, | hope there isn't
anything controversial on this, was going to be that
there were sone m nor changes nade to the Pandem c
Directive over tine but that the masking requirenents
init did not change and the other social distancing
requirenents.

So I"mgoing to question Dr. Hu using Exhibit
C-22, which is the January 26th, 2021 Pandem c
Directive because, as you'll hear from Dr. Hal owski,
this docunment, insofar as the issues we're talking
about, didn't change.

MR, MAXSTON: So, Dr. Hu, I'll just ask you

to call up this docunent then, and, again, it's January
26t h, 2021 Pandemic Directive, and this is the ACAC s
Pandem c Directive that was created pursuant to CMOH
Order 16-2020.

MR. Kl TCHEN: M. Maxston, so you're going
to ask questions about --

MR, MAXSTON: | am yeah, and |I'msorry,
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M. Kitchen, | gave sone background there on these
three versions of the docunents, but | do want to use
the January 16 [sic] one. Dr. Halowski's going to
testify to what | said a couple of m nutes ago.

MR. Kl TCHEN: January 16t h, not January 6t h?
MR, MAXSTON: January 6th, pardon ne. | may

have written that down w ong.

THE CHAI R: And, M. Maxston, we're in 'C
now, the --

VR, MAXSTON: Yeah --

THE CHAI R -- 'C folder?

MR MAXSTON: -- C22.

THE CHAI R C- 22, thank you.

MR. Kl TCHEN: Now, ny understandi ng, please

hel p nme, you said there's three versions, ny

understanding i s January 6th, 2021, is the nost recent.

MR MAXSTON: Yeah.

MR. KI TCHEN: Ckay, we're on the sane page.

MR, MAXSTON: Yeah, we are, and | think what
I want to do though is the section -- M. Kitchen, in

fairness to you, the sections I'mgoing to take Dr. Hu
to haven't changed from-- that's what Dr. Hal owski's
evidence is going to be, and | think it's better to use
one docunent, not three, and just use the nobst current
version of it.

MR.  KI TCHEN: kay, well, | may have a
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problemwth this. 1've given you a long |eash with

t he many questions about the CMOH orders,
notw t hstandi ng the fact that Dr. Hu is not the CMOH
and didn't wite that, but he's Public Health, he's
been an MOH, so that's fine, but I'mgoing to struggle
to understand how -- you haven't asked the question
yet, so but how does his comments on these, the ACAC
Pandem c Directive contents, howthis falls within the
scope of his expertise as we've qualified it.

MR MAXSTON: Vell, 1'l'l ask ny question,
and | guess you'll object if you need to. | just
wanted to set the stage frankly on a docunent-basis as

to why | was going to the third version, not the first

t wo.

MR Kl TCHEN: | have no issue with that.
MR, MAXSTON: Yeah, okay.

MR. MAXSTON: So, Dr. Hu, I'll get you to

turn to page 8 of the --

Yeah.

-- Pandem c Directive.

Yeah, |'mthere.

And there's a heading "Personal Protective Equi pnent".
M hm

And you' ve read this docunent | understand. From your
perspective, is the masking requirenent and the other

requirenents in it, social distancing, plexiglass
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requirenents, are those acceptable, are those

war r ant ed?

Yes.

Can you tell nme why?

MR KI TCHEN: Vel l, hold on, there was two
guestions there; there was acceptable and there was
warranted. Can you --

MR, MAXSTON: "1l rephrase nmy question.

Are these scientifically supported?

Yes.

Can you tell nme why?

Yeah. You know, based on -- well, again, we've already
reviewed the CMOH orders, which essentially say that
the reason why registered health professionals
practicing in a community setting need to wear masks
conti nuously reduces the transm ssion of COVID 19. But
| mean, fundanentally, in a health care setting,
wearing a mask does reduce the transm ssion of
COvID-19. It protects both the user of the mask and
al so the people around the person who's wearing the
mask.

There is quite a | ot of evidence supporting this,
and | can el aborate into that, but it's fundanentally,
| mean, | think, to, well, one, to keep the environnent
safe, perhaps, nore inportantly, keep the patient safe.

You see nore to anot her (I NDI SCERNI BLE)
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asynptomatic transm ssion, and, you know, by that, we
know with COVID-19 -- well, you can transmt the
i nfection when you're synptomatic, when you're
asynptomatic. Wen you' re synptomatic, you probably
shouldn't be at work in the first place, and once in a
whil e we see that happening, usually because it's hard
to sonetinmes tell if you' re have -- you get synptons or
not, but certainly |lots of people can transmt when
they're asynptomatic. And when that happens, you don't
know i f you have COVID, right, you don't have any
synptonms, and, you know, wearing a nmask does -- well,
it prevents all sorts of COVID transm ssions,
synptomati c or asynptonati c.
kay, thank you. |I'mgoing to turn to another area,
which is what 1'mgoing to call the AHS docunents.
MR, MAXSTON: And those were three
docunents, M. Chair and Tri bunal Menbers, that were
admtted as exhibits this norning.

| had previously sent those to Dr. Hu, not know ng
if they would or not be before the Tribunal, but they
now are before the Tribunal as exhibits, and | have a
coupl e of very brief questions for Dr. Hu about these.

| believe, M. Chair, these are in your Dropbox
under File "H, if I"'mcorrect, and | think they're
H2, 3, and 4, but | mght be wong on that. And while

you' re | ooking for them --
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Q MR MAXSTON: -- Dr. Hu, I''l'l just ask you

to call up ny email to you which had those three

docunents attached.

Yeah.

THE CHAI R Everybody have then? | think
we' re good.

MR, MAXSTON: Okay, |"'mjust going to go to
the first docunent, which is -- sorry, open ny

docunents, ny apol ogi es.

The first docunent, which is "AHS Cuidelines For
Conti nuous Masking". It's kind of got a grey border or
a grey heading, and it starts off with the word
“Purpose”. Do you have that in front of you, Dr. Hu?
| do.

In the "Background" section, there's a reference to the
“Public Health Agency of Canada". Can you pl ease
conment on the statenments in the AHS gui delines and
what they say about PHAC?

Yeah, so basically "Background”, there's evidence that
asynptomatic, presynptomatic, or mnimally synptomatic
patients, that's like, let's say, a super -- like very
i ke subtle runny nose, for exanple, can transmt

CoOvl D- 19.

As such, the Public Health Agency of Canada, which
we' ve tal ked about, recommends that health care workers

shoul d wear a mask when providing any care to patients
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in order to prevent transm ssion to patients and their
co-wor kers, yeah

The next paragraph has a sentence, and there's a
qguestion comng: (as read)

To prevent the spread of COVID 19, AHS has a

conti nuous masking directive in place.

Do you agree with the statenents in this docunent?
Definitely, yes.

"Il ask you to go to the next AHS document, which is
entitled "Personal Protective Equipnent (PPE)"
docunent .

Yeah. | have that.

Just wait a second to nmake sure everybody on the

Tri bunal has that.

On the beginning of page 1 under the headi ng
“"Protecting Qur People & Patients", there's a
statenment: (as read)

PPE is critical to the health and safety of

all health care workers, as well as patients

we care for.
Do you agree with that statenent?
Yes.
Can you tell nme why?
Because there's a | ot of evidence that shows that
masking is very effective at preventing the

transm ssion of COVID-19, and it is very inportant,
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well, one, to prevent health care workers from gi vi ng
COVID-19 to -- inadvertently patients and ot her peopl e,
but also to protect health care workers from

COVI D-positive patients.

I"mgoing to expand a little bit, right, so | was
i nvol ved in the original continuous nmasking policy, as
in, I was around before there was a conti nuous maski ng
policy, and this goes way back to maybe March of 2020.
At around that time, you know, COVID was kind of raging
through New York and Italy. In Italy, there were a
very, very, very |arge nunber of health care workers
who got COVID and died from COVID.

And part of the reason that happened was because
they ran out of PPE, they ran out of masks, and you
know t hat probably provided the initial rationale,
before all the studies that cane after that, and there
were plenty of studies for inplenmenting continuous
maski ng, within AHS, sort of -- within AHS, we'll say,
which is the main health providing body.

You know, like | give you another sort of |ike
illustrative exanple, you know that within AHS
hospitals, there were COVID units, right, so units
where people with COVID were put to limt the spread of
COVID frompatients to other patients in the hospital;
that woul d cause an outbreak. And with those COVID

units, we -- by the tinme the COVID units were set up,
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we basically had continuous masking in place, and this
is before any eye protection actually was generally
offered. So the general policy was if you treat a
patient, if they don't have any synptons of COVID, al
you need to wear is a mask. |If they had synptons, you
woul d put on eye protection.

And, you know, given the nunber of COVID patients
we had on our COVID units and given the nunber of
health care workers who saw, you know -- think of, you
know, in any given day, a patient with COVID woul d see
dozens -- woul d have dozens of interactions with health
care providers, right? And so we're tal king about tens
i f not hundreds of thousands of interactions with a
COVI D-positive person, a patient, and a health care
wor ker who's COVI D negati ve.

And across those tens -- the hundreds of thousands
of interactions, the nunber of transm ssions that
occurred was very low | nean, | believe, the | ast
time | checked with AHS, |ike we had | ess than, you
know, a hundred transm ssion events froma COVID
positive to a health care worker. That is after
hundreds of thousands of interactions. And, you know,
that is, to ne, very conpelling to say that masking
does work versus let's say what happened in Italy,
where they didn't (1 ND SCERNI BLE) masks (| NDI SCERNI BLE)
di ed.
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Sorry, that was a bit |ong-w nded, but | just
wanted to provi de sone of my personal experience early

on in the pandem c in masking and getting masking in

pl ace.

Sure, thank you. [I'mgoing to take you to the final
what 1'll call AHS docunent, and that's Al berta Health
Services Directive "Use of Masks During COvVI D-19".

MR, MAXSTON: ["1l just everybody get to

t hat docunent .
MR, MAXSTON: And | only have | think one
gquestion for you -- one or tw on that docunent.

On page 1 of that docunent --

MR. MAXSTON: "1l just wait. |s everybody
there? Ckay.

MR, MAXSTON: On page 1 of that document
under "Principles”, I'"'mjust going to read this

statenent, and then there's a question: (as read)
Conti nuous maski ng can function either as
source control, being worn to protect others,
or part of personal protective equipnent, to
protect the wearer, to prevent or control the
spread of COVI D

Can you describe this dual purpose of masking?

Yeah, so a mask -- when we say "source control"”, |ike

that nmeans -- |i ke assum ng you're the source, like the

person wearing the mask has COVID- 19, it does prevent,

Dicta Court Reporting Inc.
403-531-0590




158

© 00 N o o B~ W N PP

N N NN N NN R R R R R PR R R e
o g A W N P O © 0 N o o0 M W N P O

reduce the transm ssion of COVID 19 onto others. So,
for exanple, if you and | were in a room you had
CoOvID, you had a mask on, | would be less likely to get
COVID fromyou than if you did not have a mask on, and
that is source control.

The ot her thing, you know, let's now say, in that
room you have COVID, you have a nmask, and now | -- and
| don't have COVID. |If I had a mask on, 1'd be less
likely to get COVID than if | didn't have a mask on
and so it also protects, you know, like it -- it"'Il --
so | would -- the mask protects ne if sonebody doesn't
have COVID and al so reduces the forward transm ssion of
sonmebody with COvI D.

So there's a benefit to the wearer and a benefit to the
patient around the wearer?

Yes.

| want to turn to your expert report, and | believe
that is Exhibit E-2.

MR, MAXSTON: Just let everybody get to that
expert report. M. Chair, |I'll assune that everybody
has that docunent in front of them

MR, MAXSTON: | just have a general question
for you, Dr. Hu, about your expert report --

M hm

-- in your expert report, you talk about the benefits

of masking and social distancing, et cetera; are your
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opi ni ons consistent with those, to your know edge,
consistent wth those of Alberta Health Services?
Yes.

Are they consistent with the Public Health Agency of
Canada?

Yes.

And are they consistent with the Chief Medical Oficer
of Health's office?

Yes.

Ckay, your report is dated July 28th, '21. Since
you' ve prepared your report, have you had any changes
in ternms of your opinions or conclusions?

No.

Your report begins with a "Purpose" section, and I'|
ask you just to briefly describe, again, what your
pur pose was and what the concl usion you reach at the
end of this paragraph.

Yes, the purpose of this report really is to talk about
the -- the benefits or the effects of mask wearing to
reduce the transm ssion of COVID 19 generally but
specifically in the health care setting, and concl ude
that there is, frankly, an overwhel m ng body of

evi dence that supports that wearing nmasks does reduce
COVID-19 transmi ssion particularly in a health care
setting.

There's a list of citations at the end of your report,
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and | think they start -- give ne -- they start on page
9. Can you tell me, in general terms, what docunents,
what reports, or information you reviewed in preparing
your expert report?

Yeah, so | did a -- one sec here -- |ike a vast
literature review, and so generally a set of docunents
that are reviewed -- they tend to be either nostly
academ c publications. They tend to be nostly academ c
publications fromlike very well-known sort of press --
| don't want to use the word "prestigious", but |ike
wel | -regarded nedical journals |ike The Lancet or the
Journal of American Medical Association or the Cochrane
Dat abase Systemati c Revi ews.

Furt hernore, you know, when | say there's an
overwhel m ng body of evidence supporting this, it's not
i ke one study or ten studies or a hundred studies -- |
mean, well, maybe closer to a hundred studies, and so |
do draw on a nunber of studies known as systematic
revi ews and net a-anal yses.

Systematic review is basically the type of study
where, you know, let's say there's 20 papers on masking
and whet her they're good or bad. They summari ze the
results of those studies, and that analysis basically
takes the -- | know sonetines, in a given study, you
have sone, you know, cal culations, statistics, you know

t he popul ation, so you study a thousand people, and
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one's studying 2,000 in another, |I'mjust making those
nunbers up. The neta-analysis (I ND SCERNI BLE) through
t he net hodol ogy to conbi ne those popul ati ons toget her.
And so instead of having, you know, a thousand -- one
paper with a thousand studi es, another paper with 2,000
participants; you know, we mght, like, look at |ike
hundreds of thousands of participants.

And when it comes to -- | don't want to say the
hi erarchy of evidence, so to speak -- you know,
systenmatic reviews and neta-anal yses are viewed quite
hi ghly, because they provide a summary of the evidence
by -- a better sunmary of the evidence than, you know,
i ke the one paper here or there. And so that is sort
of primarily what |'mdraw ng from
Okay. How woul d you describe your |evel of confidence
in the docunents you revi ewed?

Extrenely high.

Did you review -- and | should go back, you're aware
that sonme cv's and expert reports from Drs. Dang,
Bridle, and Warren have been put before the Tribunal as
well. Did you review those expert reports when you
prepared your expert report?

| did, yes.

This is maybe an obvi ous question, but those expert
reports didn't change your concl usions?

No.
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kay, well, we'll get into those inalittle while.

" m 1 ooking at the "Introduction” section in
paragraph 1, and you talk about: (as read)

Mask wearing, anong ot her measures such as

physi cal distancing, were clearly and

denonstrably effective.
Way did you use those terns? Wat do they nean?
You know, | get the sense the sonetinmes | used words
that may have a legal inplication. Again, |'m not
(1 NDI SCERNI BLE) of that, but, | nmean, | just -- you
know, clearly it neans, obviously, denonstrably I
sonetinmes throw that in and -- and, sorry, |ike and
sonmetines | change ny | anguage, and, you know, you
catch onto words like "nust", when I'mlike, oh,
just, you know, use that, sonetimes | don't.

But at the end of the day, you know, |ike what
"Il say is that there -- again, | sound |like a broken
record, but |ike an overwhel m ng anount of evidence
show ng that masks reduce transmssion in -- especially

in a health care worker setting.

And 1'Il be clear for ny questions, in as nuch as I'l]|
invite your comments, | suppose, on |egal use of
term nol ogy, |'m asking you questions froma clinica

per spective --
Oh --

-- and your training and know edge in your field --
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o > O »r

Yeah, sorry, sorry, | msunderstood. |'Il stop --
No --

-~ (1 NDI SCERNI BLE) - -

-- that's fine. The next paragraph says: (as read)

Masks are a form of protective device

designed to protect the person wearing the

mask and protect those in their imediate

surroundi ngs.

Is this is the dual affect we were just tal king about
bef ore?

Yes.

The next paragraph tal ks about the use of masks and

ot her nonpharmaceutical interventions being reconmended
by Wrld Health Organization. Can you tell ne about
the -- bear with nme -- you tal k about the use of masks,
sorry, in SARS and influenza. Can you talk about the,
briefly, the historical experience recently with the
use of masks?

Yes. And | apol ogi ze, again, to Karoline, | keep on
talking over Blair, and | said | wouldn't, and I've
really sorry about that.

Look, | think that |ike our understandi ng of mask
efficacy has grown exponentially because of COVID.
Nothing in the history of nedicine and probably in the
hi story of humanity has been researched as nuch as

COvVID-19, right, like that's a fact.
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And | would say, first of all, that we've | earned
a heck of a lot nore about mask use and how good it is,
where it works, where it doesn't work quite as well
over the last 18 nonths than we have in the history --
just the sumtotal of everything we' ve known before.

For exanple, one thing we did not use before was
conti nuous masking in health care centres, right? Like
that is not sonething that we did; that is sonething
that was new. And we -- you know, we began to do that
as we | earned nore about how COVID- 19 transm ssi oned
and (I NDI SCERNI BLE), a.k.a. a lot of the sort of
asynptomatic transm ssion. But when | think about --

Sorry, am | answering your question or sort of
going off on a tangent? Is that what you neant?
Yeah, | think you -- in the paragraph above, you talk
about the historical use of masks dating back to the
1600s, and then you' ve got sone conments here about
some of the nore recent experience, and |I'mjust asking
you to sunmari ze that.
Oh, yeah. | nean, masks have been used for a | ong
time, used in different health care settings. You
know, we know that they are an effective tool for
preventing the spread of respiratory viruses wit
large. And then (INDI SCERNI BLE) what |'ve said before,
but we know far, far, far nore about masking and its

ef fectiveness around COVID-19 than any -- than the sum
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of everything we knew about nmasks in the history of al
masks that is going back, yeah
In the mddle of that paragraph we're tal king about,
you mentioned on line 4 a Cochrane review, and it
included -- |'mskipping a couple lines -- 67
random zed control trials and observational studies.
What do those terns nean, "random zed control trials"
and "observational studies"?
Yeah, so a random zed control trial is generally
considered like the gold standard of a type of a
medi cal study, right. Essentially in a random zed
control trial, what you do is there's a -- let's say
you split the population in half, and they actually
sort of split randomy, so the characteristics of those
two popul ations is the sane. And then one group gets
assigned a treatnent, let's say it's a nmedication, and
the other group gets assigned nontreatnment, like a
pl acebo, for exanple.

And then you essentially use that to -- and then
you |l ook at the treatnment group to see if there's a
difference in effect, effect being, you know, your
outcone of interest, let's say, for a nedication, you
know, how much it reduces your blood pressure.

And, you know, the reason why | random zed --
random zed part is when | say "random zed", that's when

| said you split these people in half randomy, so the
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characteristics of the two groups should be sort of
random -- like largely simlar, controlled in the sense
that you kind of control the study, you know, |ike
you' ve had very precise control over the study and
trial and that sort of random zed control trial.
observational study is a nore general termto
descri be the type of study where you don't have sort of
much control over it, right. So an exanple of an
observational study would be sone of the stuff that I,
you know, nentioned |ike around the COVID units of
Al berta. So like |I'mobserving that, you know, even
t hough we didn't have a vaccine, and there are hundreds
of thousands of interactions between COVI D positive
pati ents and COVI D-negative health care workers, there
were very, very few COVID transm ssion events.

| will say that the issue with random zed contro
trials is they cannot be generally used in the absence
when you have sonething called clinical equipoise.

So the best exanple of that is this: W generally
don't do random zed control trials on the effectiveness
of parachutes fromjunpi ng out of planes, right,
because, like, if you -- we could test them out that
way, but if we were to do that, the person -- we have a
hypot hesi s that the person with that parachute woul d
di e.

And so |ike | say that because, when it cane to
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COVID, there aren't as many RCTs around COVI D 19,
because it became pretty abundantly clear pretty early
t hat maski ng was good, and, therefore, depriving health
care workers of masks, like you can't do that, that
woul d be considered an unethical study; just Iike
deprivi ng sonebody of a parachute junping out of a
pl ane woul d be consi dered unethical to study the
efficacy of parachutes for preventing death when you
junp out of a plane. So ..
Ckay. | want to turn to the next page on your report,
and you tal k there about "Methods", and on |ine nunber
2 -- oh, | should go back -- you talk E-2 about
dat abases such as PubMed, JSTOR, Cochrane Library,
high-quality peer reviewed. | think you' ve commented
on what peer reviewed nmeans, but there's sonething
interesting in the -- at the end of your --
that sentence -- or that paragraph, it says: (as read)

The vast mpjority of literature is fromthe

years 2020 to 2021 with an enphasis on

literature published in 2021 as it is the

nost up-to-date and evi dence inforned.
Wiy is that inportant, being up-to-date and evi dence
I nf or med?
Well, specifically what we're really interested in,
right, is how good nasks are at preventing COVI D19,
right? COVID 19 wasn't around, well, in 2019, really.
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| guess it was maybe in China, the tail end of 2019.
And so when |, you know, |ook at past -- and, you
know, | comment on past studies around masking, but,
you know, it's less salient in the discussion because
different viruses like influenza or RSV have different
transm ssi on dynam cs than COVID- 19, right, and so what
we want are studies to ook at masking and COVID-19 in
specific, right, because every virus is different.
Yeah.
Ckay. 1'mgoing to go to the next section in your
expert report, which is entitled "Benefits of Masking".
Second sentence, I'll let you read -- or comrent on
the second sentence in that paragraph says: (as read)
Vast majority of evidence presented was by
credi bl e academ ¢ sources indicating mask use
does reduce the rate of transm ssion in
clinical and |lab settings.
And then: (as read)
Bel ow are nmul tiple studies detailing the
ef fectiveness of mask use in response to the
ot her expert reports.
What are you trying to communicate in that paragraph,
Dr. Hu?
You know, in this paragraph, | guess what |'m basically
saying is that as the first (IND SCERNI BLE) says, |ike

as the pandem c progressed, there was nore and nore
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evi dence around what we wanted to specifically know
about, which is COVID 19 and nasks, and this evidence
general ly got published in very high quality, different
journals and different levels of, you know, quality.
They're all peer-reviewed.

So we began to build essentially nore and nore of
a robust case for masking, and, generally speaking,
that these studi es show that nmasking is good at
reducing COVID 19 transmssion in a clinical setting,
in alab setting, various -- like all sorts of
different settings, soit's nore | feel like what |'ve
been saying a | ot over and over again, sorry.

Vell, I'"masking you to do that, so you can -- you'll
have to bear wth ne.

The next paragraph tal ks about the
transmssibility of COVID-19. Can you describe that?
Yeah, so COVID-19 is believed to be transmtted
t hrough, you know, primarily through contact and
respiratory droplets, right, and to a | esser extent
t hrough, you know, aerosols, right. And so basically,
you transmt it inawy I'll say that is |ike broadly
simlar to the way like influenza is transmtted,
broadly simlar | say, as opposed to sonething |ike
H'V, which is transmtted through sexual intercourse.

W now that COVID-19 is relatively infectious, you

know, in that, you know, we sort of thought the
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original COVID- 19 had a sort of RO of 2.5. That

basi cal | y nmeans, you know, one person would, on
average, infect 2-and-a-half people if everybody was
suscepti bl e.

Wth the Delta variant, we think that RO's 4,
maybe even 5, and so COVID-19 is quite infectious, and
maybe -- a very good exanple of why COVID- 19 is very
i nfectious, you know, every year we have a flu season
right, and we can't really stop the flu season. But
this year, last year, we had no flu, and even though we
had no flu, there was a heck of a |ot of COvVID 19
still, and so our neasures used to control COVID 19
were clearly sufficient to stop the spread of
i nfluenza, but clearly insufficient to spread the
stop [sic] of COVID-19. So highly infectious
respiratory virus, but you all know that after tens of
mllions of cases around the world. Hundreds, yes.

' m | ooking at the next --

MR MAXSTON: M. Chair, | should nention
intend to take, if the Tribunal is wlling or is
agreeable, | intend to take a break at 3:00, if that
will work for everybody, and then resune, and we nmaybe
go another hour after about a 15-mnute break. | think
the intention is probably to try to finish each day by
about 4 or 4:30, sonmewhere in there, so just to give

you a heads-up on -- and, of course, if anybody on the
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Tri bunal needs a break at any tine sooner, please |et
me know, but | just thought |I'd nmention | thought |'d
go till 3:00.

MR Kl TCHEN: Based on that, M. Maxston, it
sounds |ike we're not going to have tine for

cross-exam nation today; is that you' re thinking?

MR, MAXSTON: |*' mthinking, and as |
mentioned to you, M. Kitchen, Dr. Hu is available to
cone tonorrow norning at 9 AMto finish any exam nation

and cross-exam nation, So yes.

Yeah.
MR. KI TCHEN: Ckay, that's fine.
MR. MAXSTON: The next paragraph in your

report, Dr. Hu, says: (as read)
To reduce transm ssion and spread to others,
studi es indicate that physical distancing in
conjunction with such neasures as nask
wearing can reduce the probability of droplet
spr ead.

Can you comment on why physical distancing is

I mportant?
Yeah, and, you know, again, thisis nme -- like | say,
in conjunction with things |Iike vaccines as well, but,

you know, if you inmagine that, you know, this virus is,
let's say, primarily spread through respiratory

droplets, | -- like | cough, there's little bits of
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like spit wwth virus in them and, you know, | cough
on -- like I cough on M. Maxston, and if he's 1

netre -- well, if he's right up to ny face, then he'l
get all -- a big spray of COVID- 19 spittle on his face,

whi ch can cause infection.

If he is, let's say, a hundred netres away, ny
little respiratory droplets probably won't go that far,
and, you know, we -- the further you are from
sonebody -- and this is pretty obvious -- the | ess
likely you're going to get a virus sort of like this.
You know, | will say that it is known that COVID 19
does have sone aerosol transm ssion.

And, you know, the line between -- here's how our
under st andi ng evol ved, right? Before, we were |ike
contacting droplet neans if you're outside of the
2-nmetre range, you're probably not going to get the
virus, and if you're within the 2-netre range, you're
(1 NDI SCERNI BLE) . But conceptually, and this is where
| i ke our understanding has really evol ved over COVI D,

I f you coughed into a fan, and like clearly |ike your
little wet spray droplets can go nore than 2 netres
presumably, right. And so when | say aerosol
transm ssi on, you know, we can go further than 2
nmetres, and, you know, these droplets sonetines |inger
inthe air. And so it's less of |like a -- you know,

it's airborne versus contacting droplet, |ike, you
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know, |ike binary, |ike one, zero, on, off, it's nore
of a continuous spectrumsort of transm ssion where the
further you are from sonebody who is infectious, the
less likely you are to get it.
|'mgoing to go to the -- just carry on with your
report, and there's a conmment about a | arge outbreak of
COVI D-19 on the USS Theodore Roosevelt of an aircraft
carrier, | believe, and after that, there's a paragraph
that says: (as read)
The Public Health Agency of Canada produced a
COVID-19 brief titled "Does wearing a mask in
public decrease the transm ssion of
Covi D- 19".
You' ve already told ne what the Public Health Agency of
Canada is, can you tell ne -- and this | think is the
next couple of paragraphs in your report -- what the
Public Health Agency of Canada's brief found?
Yeah, so, you know, it's this brief basically comments
on sonme of the evidence around masking and how it does
reduce the transm ssion of COVID-19. And, you know,
i ke you've got to renmenber, right, like -- and I"'1|
own this -- at the very start of this pandemc, we were
not recommendi ng conti nuous masking, right? And the
Public Health Agency of Canada was saying you don't
have to wear a mask outside, you don't have to wear a

mask i ndoors, we weren't saying -- reconmendi ng mask
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wear, |ike mask use in health care settings when the
pandem c started, right?

And over tine, it didn't take too |ong, our
evi dence sort of changed or the recommendati ons
changed, and that -- those recomendati ons changed on
the basis of evidence. And | say this because | think
it's really inportant to recogni ze that we' ve | earned
| ot about this, and organizations |ike the Public
Heal t h Agency of Canada, like AHS, |ike CMOH office, we
t ake evi dence, and we change our recommendati ons as new
evi dence evolves, right? And so I'll just cap it at
that, because that did happen, initially we weren't
recommendi ng nask use, and that was a m stake. And
Il -- it wasn't ne reconmending that, but I'll Iike own
that m stake on behal f of Public Health.

But, you know, this little brief basically then
goes to cite a few different studies where, you know,
maski ng did reduce transm ssion, so, you know, one of
these is a longitudinal study in the US that it showed,
you know, essentially with an increased use in face
masks, you're going to have like | ower cases.

There's a real interesting hairstylist study
actual ly, where basically, you know, if you inagine
sonebody cutting sonebody's hair, you're pretty |like up
and cozy with themfor a long period of tine; and, you

know, essentially the COVID positive hairstylist who
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saw 139 people while infectious, and they were all
masked, and nobody becane positive, right; and that's
reasonabl e evi dence to show that maski ng may work, may
reduce the risk.

And, you know, there's sonething call an
ecol ogi cal study here, right, and think of an
ecol ogi cal study as a subset of an observational study
where, you know, you're not controlling the experinent,
you just sort of observe what happens over tine, you
know, when nmasks are used, when they're not used, and
the vast mpjority, so 26 out of 27 studies showed that
face mask policies did decrease COVID-19 infections
and, naturally, that woul d decrease deat hs.

If anything, like when | wote this report,
there's like too many studies to tal k about in favour
of masking, so | picked a few, right, but, you know,
| -- even this brief cites 27 studies at |east that
show that, you know, masking is beneficial for reducing
transm ssi on.

Just one quick question before we break, it's al nost
3:00, you have a -- in the |ast paragraph on that
section, just about masking for health care workers:
(as read)

A recent systematic review with a high AMSTAR

rating concluded use of masks did reduce the

ri sk of contracting and transmtting
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COvID-19. Overall, the Public Health Agency

of Canada brief, using evidence-inforned

data, concludes that mask use decreases the

transm ssion in the comunity.
| take it that's still your conclusion?
Yes.
And what's an AMSTAR rating?
So, you know, with different type -- for nobst types of
studies, |Iike whether you have a random zed contro
trial study or systematic review type of study, they're
sort of like rating systems to, you know, kind of | ook
at how good -- within the -- wthin, let's say, the
uni verse of systematic reviews, |ike sone are better
than others, and there are sort of rating systens where
you can sort of |like assess the quality of the
systematic review by looking into a few factors, you
know, like did they include all the studies, did they
do the correct sort of like literature review, Iike
stuff like that. So it's a rating -- it's like rating
score for systematic reviews. So it neans it's a good
systenmatic review
Thank you.
MR, MAXSTON: M. Chair, | would propose to
take a 15-m nute break now and then give everyone a
chance to take a bio break and then proceed from about

3:15 till about 4:15 if that works for everybody, and |
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think I'll be able to be finished wth Dr. Hu today on

that tineline.

THE CHAI R Ckay, that sounds good. |I'm
not seeing any shaki ng heads, |'m seei ng noddi ng heads,
so we'll do that. We will recess for now and reconvene

at 3:15. Thank you, Dr. Hu, and we'll see you in 15.
Thank you. Sorry for being too |ong-w nded. See you
soon.

( ADJ OURNNVENT)

THE CHAI R It's 20 after 3. W

antici pate about another hour, and the plan wll be to
finish the direct examnation of Dr. -- by the way, the
hearing is back in session, and the plan is to finish
direct exam nation of Dr. Hu this afternoon, and
assum ng that things go the way they are expected to,
we woul d adjourn for the day and pick up tonorrow
norning at 9:00 where we | eave off today. Likely that

wll be wwth M. Kitchen's cross-exam nation of Dr. Hu.

So I'l'l turn it back to you, M. Mxston.
MR, MAXSTON: Thank you, M. Chair.
MR MAXSTON: Dr. Hu, I'mnow taking you to

the heading in your expert report "Masking for
heal t hcare workers”. |In that paragraph, the first

par agraph, you tal k about a three-fold increased risk
of reporting a positive COVID 19 test conpared with the

general comunity, that's for health care workers. Can
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you just explain what your coments here are about in
thi s paragraph?
Yeah, so | nmean basically this is saying that health
care workers are at potentially high risk of COVID than
non-health care workers, which stands to reason for a
nunber of possible reasons: One, if you think about
heal th care workers work in person, health care workers
work closely in person wth people, and health care
workers interact wth COVID positive patients nore
t han, you know, the -- |ike your average person in
soci ety, because your average person in society, you
know, over the | ast year-and-a-half has spent a | ot of
time in some degree of |ockdown or another, so, yeah.
kay. You then have got sone conments about
chiropractors falling into the category of HCW or
health care workers. |I'mlooking at, you' ve got a
citation 13, and then there's a comment that starts:
(as read)

This statenment indicates that chiropractors

are a health care worker and nust adhere to

proper health and safety protocols.
What if they don't adhere to proper safety, health in
protocols in terns of COVID?
Vel |, yeah, | nmean, as with any sort of health care
wor ker, they're going to be at an increased risk of

getting COVID and/or giving COVID to their patients.
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Q

I n the next paragraph, you talk about: (as read)
The evi dence of the inportance of mask use
anmong HCWs is very robust, and there is an
overwhel m ng body of evidence supporting the
use of masking in health care settings to
reduce COVID transm ssion.

Again, clinically, why did you choose the words

“robust" and "overwhel m ng body of evidence"?

This is -- | like to use the word "robust” once in a
while. | could have used the word "strong". When
say "overwhelmng", | just nmean there's like |ots of

studies on it. You know, rarely do you have dozens and
dozens of studies on the same thing, reporting the
same, you know, benefit over and over again. | nean,
not all the studies show the exact sanme benefit, but,
yeah, like there's just like a ton of -- heaps, nounds
of evidence.

I n the coupl e paragraphs down, you tal k about a study
relating to the Massachusetts health care systemthat
was reported in the Journal of the American Medica
Association with -- | think involving 75,000 enpl oyees.
Can you tal k about the inportance of that study?

Yeah, so | nmean this is just one of the sort of many
studies. This is a fairly large study, right, | would
say, given the sanple size of the health care workers.

But, you know, essentially this study |ooks at,
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you know, the effect of inplenenting universal nasking
and sort of how many health care workers becane sort
of , you know, positive. And, you know, in the study,
you do see that there was a significant decline in |like
ri sk of acquiring COVID- 19 once, you know, universa
maski ng was in place.
The next coupl e of paragraphs down, you start with a
par agraph that says: (as read)

If we ook closer to home in Al berta, there

Is clear evidence of benefit to mask wearing

in the health care settings.
And then you go on to nake sone comments about -- |
guess in support of that statenment. Can you summari ze
what you're saying there?
Yeah, yeah, this is back to sort of |like what | said
earlier about the COVID ward exanple, and then so |
won't rehash that -- sorry, | junped around a bit --
but COVI D wards, no vaccine, masks only really, and it
wor ked pretty darn well.
And | think, in fact, you refer in that paragraph to
over tens of thousands of interactions between COVI D19
i nfectious patients and health care workers, and there
being only a handful of transm ssion events. Does that
support your opinion in this report?
Yes.

| want to ask you in terns of your expert report and
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your testinony, are using nasks perfect?

No. Nothing is perfect. Vaccines aren't perfect,
seatbelts aren't perfect. There's nothing that is
perfect, but it reduces transm ssion, and that's -- you
know, by a fairly substantial amount, so -- but they
aren't perfect.

|'mgoing to take you to the next part of your report,
whi ch is your response to the statenents by the other
experts, Drs. Warren, Dang, and Bridle, and |I'm going
to ask you about M. Schaefer's expert report, but
that, of course, cane in after you prepared this
docunent .

Wien | took you through your report, we tal ked
about a series of phrases, random zed control trials,
the AMSTAR rating, the quality peer-reviewed evi dence,
systematic reviews, | think we tal ked about
neta-anal ysis. Bearing that in mnd as a reference and
remenbering the Journal of the American Medica
Associ ation and Lancet, how woul d you characterize the
docunents and studies cited by Drs. Warren, Dang, and
Bridl e?

Yeah, so | nmean a few conmments, and one is that, you
know, I -- when | read the reports, a lot of the
reports sort of aren't necessarily specifically about
masking in a health care setting and its effect on

COvVID-19, right? It's about |ike how bad COVID is or
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how not bad COVID is, and those things, right. And I
mean, | won't commrent on that, |'mjust saying that
stuff isn't directly salient to what we're tal king
about today.

| think when it cones to sone of the studies they
cite on masking, they -- you know, |ike they used
studies that were sort of before, the pre-COVID era,
and, again, | think that all I"'mdefinitively saying is
that masking is very good for COVI D19, probably works
for other respiratory viruses, but |ike the
overwhel m ng body of evidence is for nmasking for
COVID-19. And | think these I ot of ol der studies, you
know, | think they do comrent on the |ack of, one of
them random zed control trials, but, again, | use ny
exanpl e of sonetinmes we can't do RCTs, |ike, you know,
the parachute exanple. There's a lot of things we
can't do RCTs, random zed control trials, for.

And then they use kind of -- you know, they use
kind of |ike these -- |like there's all sorts of |ab
studi es, that, you know, sone of them show these
pi ctures of how masks are inperfect, and, you know,
even if you have a mask, there's sort of |ike |eakage,
so to speak, right. And that's true, and nasks are not
perfect, right. W know that, you know, how well you
put on your nmask matters, how well the mask fits

matters, all these things natter.
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But, you know, the type of evidence that | think
is the nost conpelling inthis is what | call |ike an
epi dem ol ogi cal study, that is a type of observational
study that basically shows that, you know, in places
where we inplenent the masking, |ike transm ssions
drop, right. And, you know, regardless of how
i mperfect they are, the net end result, which we care
about, transm ssion or nunbers of infections goes down.

And so | would, you know, essentially say that
what their reports, to sunmarize, one, a |ot of them
don't tal k about masking, so maybe not directly
salient. Two, they refer to sonme -- a few studies, but
they're pre-COVID, and so like it doesn't really
matter. Like, again, like |I only care about COVID
studi es and masks. And three, they comment on the
i nperfection of masking, and | don't disagree with the
fact that masks are inperfect, but there's an update
t hat shows masks do reduce transm ssion, and that's
what we're interested in, that's what |'minterested in
when, you know, |'mgoing around telling people to
where masks in health care settings.
| asked you during ny -- sone gquestions a while ago
about your |evel of confidence in the studies and
reports that you had cited, and | think you said your
| evel of confidence was high, and you referred to

highly regarded institutions. Do you see those sane
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institutions in the citations fromthe three other
expert reports?

No. | nean, like basically, as you probably all know
i ke every Public Health organi zati on recomends
masking in a health care setting, right? W talked
about sonme of them AHS, |ike PHAC, the Public Health
Agency of Canada, US CDC, like all the mnistries do --
and so | don't because they all recomend maski ng.

You' ve got a statenent that your first comment here is
inrelation to Dr. Warren's statenent about the risk of
death due to COVID- 19 in persons under 60 is very
smal |, and you' ve got a response to that. Can you

pl ease coment on that response, what it neans?

Yeah. | nean, | think that this is an exanple of the
statenent is not directly salient to our discussion,
right, which is that, you know, he's saying that not a
| ot of young people die fromCOVID. And it's true that
if you're over, let's say, 80, your risk of dying from
COvID is very, very, very high, but, you know, plenty
of people under 60 have died in Canada, 1475 since June
2021. | think about 3,000 people under 18 in the
United States have died of COVID. And so I acknow edge
that COVIDis less likely to kill you if you're young,

| al so acknowl edge that COVID can kill you if you're
young, but, lastly, like this doesn't -- it's not

rel evant .
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Q ay, I'mgoing to take you to your next comrent where

you' ve quoted Dr. Warren's report by saying: (as read)

Asynpt omati c transm ssion does occur, but the

rates of transm ssion from asynptonmatic

persons is substantially |less than from

synptomati ¢ persons and does not warrant

bei ng considered a significant contributor to

the overall transm ssion burden
Can you comment on your thoughts to that statenent?
Yeah, so | nmean | think that maybe what he's sayi ng,
you know, asynptomatic transm ssion is not a big part
of , you know, overall COVID transm ssion, asynptomatic
or synptomatic. And I -- again, | acknow edge t hat
peopl e who are synptomatic are at -- nore likely to
transmt, you know, pound for pound than people who are
asynptomatic. But that being said, you know, vira
| oads are actually the highest two days before synptom
onset than -- for what it's worth.

Actually nailing down the proportionate
transm ssion that's from asynptomatic versus
symptomatic is actually quite difficult to do, and so |
cite the CDC report saying it's about 60 percent. |
mean, other -- the lowest found estimate that |'ve seen
around asynptomatic transm ssion as a portion of total
transm ssion is probably around 20 percent, right. And

so whether it's 20 percent, whether it's 60 percent,
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those are significant nunbers, so, you know, it's not

li ke --

Ckay.

-- 1 percent.

There's anot her quotation here fromDr. Bridle' s report
that begins with "Testing of asynptomatic people", and
there's a four or five-line quote there, and then

you' ve got another response there. Can you explain
your response to what Dr. Bridle is saying?

Yeah, | nmean, once again, like a coment that is isn't
salient to our discussion at all, but he's basically
saying is that testing asynptomati c people doesn't nake
clinical or economc sense. | do know quite a | ot
about testing, and |I've actually published quite a | ot
about testing, and | will say that asynptomatic testing

makes a |l ot of clinical sense.

You know, like, for exanple, in AHS, we
basically -- every patient who's admtted to hospita
during the -- you know, during the peaks, you get

tested whet her you have synptons or not, because we

can't rule out asynptomatic -- |ike asynptomatic
infection without testing. And so, yeah, like |
again -- | nean, so | do think we can test asynptonmatic

and we can detect virus in meaningful ways when people
are asynptomatic, but it's not salient to the masking

di scussi on.
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There is a bold type paragraph a little bit down in
your report, and it tal ks about the factual errors in
the above statenents, and at the end, it says -- oh,
pardon ne, you have a comment: (as read)
None are actually salient to the question at
hand around whet her or not nasks provide a
benefit in a health care setting.

Do their reports not relate to health care settings?

Wll, alarge -- like nmuch of the reports don't, but if
you read down, then |I then comment on -- the above
statenents just don't tal k about masking at all, right;

one tal ks about how |likely you are to die from COVI D
right; one tal ks about asynptomatic transm ssion of
CovID, |ike not just -- you know, one tal ks about
whet her or not we should test people for COVID who
don't have synptons.

Bel ow that bold font section, | then respond to
the parts of the other expert wi tnesses that actually
tal k about masking, for exanple.

So | guess what |'msaying is that above, they
make sone statenments that aren't necessarily true, but
like regardless if they're true or they're not true,
like it's not relevant.
| m skipping down a little bit in your report now.
You've got a statenent: (as read)

Dr. Bridle argues that masking is not hel pful
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given the aerosol route of transm ssion.

And then a quote, and then you've got a paragraph about
your response. Can you talk about your response in
aerosol transm ssion?

Yeah, and | sort of spoke about aerosol transm ssion a
bit earlier, right, versus contact and droplet. 1|l
rehash that, | mean | think that -- people I think are
per haps under the inpression that sonething that is

ai rborne or has an aerosol -- airborne and aerosol have
different -- just think of transm ssion occurring on a
spectrum right, where nost of it happens within 2
nmetres through the cough -- like respiratory droplets,
you know, l|ike ne talking on you, M. Maxston, and
sonetinmes it can |like aerosolize, which is probably
defined as it staying in the air for an extended period
of time or going beyond 2 netres.

Now, again, very hard to pin down the proportion
of transm ssion due to aerosol spread versus contact
and droplet spread, but we think it's pretty low. And,
again, like it's just |like none of those things matter
in the face of the hefty evidence that shows once
people start putting on masks in health care settings,
transm ssi on goes down, right. Like that is the --
that's all you need.

You' ve got a paragraph that begins: (as read)

Dr. Bridle' s critique of how well masks fit
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and mask pore size being too large to screen

out SARS-CoV-2 in no way negate the huge body

of real -world ecol ogi cal evidence that masks

reduce transm ssion as we describe in our

report.
And then you tal k about nmasks not being a hundred
percent effective. You then go on to say that: (as
r ead)

It is clear they provide significant anounts

of protection and dramatically reduce

transm ssi on.
Wiy do you say that?
Vell, | nean, | -- like there's a -- | think |I do say
this sonmewhere in ny report, but there's a big
nmeta-anal ysis in the Lancet, a highly reputable
journal, |looked at -- | nean, | think they | ooked at
200- pl us studies, and that study basically showed
there's about an 85 percent reduced odds of
transm ssi on when peopl e have masks on. And |ike
there's just so many studies |ike that over and over
again, right. And when | say "real-world ecol ogi cal "
yes, masks are inperfect, yes, the pores m ght not be
perfect, yes, there's like air released. Like putting
on masks | eads to reduced transm ssion, and we see that
in the real world over and over again, they probably

reduce transm ssi on.
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You' ve got a comment after a quote fromDr. Dang's
report about his statenent being fal se and not backed
up by any evidence. Can you comment what you're
saying -- about what you're saying in that paragraph?
Yeah, like this is kind of interesting, right, so |
nmean this statenent is basically lIike, how do I cal
this, this is a fallacy, ecological -- whatever it's
called, so basically they're saying like if we
I npl enent a mask byl aw, cases still go up, right, wit
| arge, but that just doesn't control for a bunch of
confoundi ng factors, right.

When we inpl enented the | ockdown, |ike CMOH Order
38, which was pretty aggressive, followed by CMOH O der
42, cases still went up for a while, and then they went
down, right. That doesn't mean the | ockdown didn't
work. There's so many factors that lead to
transm ssion of COVID. Masks are one thing that
like -- that is protective, but, you know if people all
wear masks, but they then go around to basenent parties
and ki ss each other, you're still getting a | ot of
transm ssi on.

And so | think this is Iike what | call like --
it's called spurious causation, right. It's like a
correlation, not causation. So | talk about all the
things that can |lead to |ike cases going up and cases

goi ng down.
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There's a paragraph in your expert report that begins:
(as read)

Lastly, both Dr. Dang and Dr. Bridle nake

unsubstantiated clains that there are

“numer ous harns associ ated with maski ng".
And then you say: (as read)

There are no known harns associated with

maski ng.
Can you explain that?
Yeah, so nedical harnms, like I'mnot a respirologist,
but |ike the Canadi an Thoracic Society, which is the
group of |like -- you know, has a statenent that
basi cal |y says mask wearing is not known to exacerbate
any lung disease, right. That's their statement. They
are, | guess, the lung disease experts.

Probably the only harmthat |I'm aware of that
maski ng brings is, you know, in people with extrene
anxiety, right. It can nake you anxious, right, but it
doesn't make your asthma worse or your COPD worse, and
that is fromthe, you know, the body that represents
the respirol ogists and the |ung experts in Canada.

You know, I wll say, you know, earlier the CMXH
orders, you know, they're |ike exenption clauses,
right. Like you put in these exenption clauses because
to like have a little way out, right. That exenption

cl ause caused great chaos, certainly in the medica
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field, because there actually is not a reason to have
an exenption for a nmask

And so what ended up happening with a bunch of
patients went to the famly doctors to try and seek
exenptions, and doctors were like, Is there a reason to
get an exenption; and the answer was no, and we were
caught in quite a bind. And that actually led to
Dr. H nshaw apol ogi zing to the Al berta Medica
Associ ation for |Iike not being clearer on, you know,
what qualified as an exenption and (1 ND SCERN BLE).
Let ne ask you this: Should a health care worker in
direct contact with patients be allowed to have an
exenption for mask wearing?

No, | don't think so. Certainly not nowwth the case
counts where they're at, right? And like | nean --
|1l use a conparison, right, like | get why people
don't want to wear nmasks. Like | personally find
weari ng masks quite unconfortabl e and annoyi ng, but
like when it conmes to a matter of obviously patient
safety, then, you know, |ike you' ve got to do it
because you don't want to harm your patients.

If I was a surgeon, you know, surgeons they have
to operate in a sterile space, they have to scrub in,
you know, |ike | would not give an exenption to a
surgeon from scrubbing in and, you know, sterilizing

his or her hands for operating even if they were, you
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know, like in -- if they were allergic to that, Iike,
you know, the particular sterilizers, and they use
sonething else. |If they were allergic to everything,
t hey woul d not operate, because operating in a
non-sterile condition poses too great a risk to the
patient.

In the same way right nowwth COVID, you know,
not masking is not -- likeis arisk to the patient,
and, again, and I will caveat this by saying if we had
five cases a day in the province of A berta, we would
not need to do this probably I would say, right? Like,
you know, the extent to which we need COVID masks to
prevent COVI D does depend on the risk of COvID. And
the baseline risk of COVID depends on how many cases we
have, right?

But |ike right now, Al berta a thousand cases a
day, north zone 33 percent positivity rate, that's |like
as high as the highest US states ever were, right?
That's |ike we have a lot of risk and -- yeah, so, no,
i ke, you know, |ike you' ve got to wear a mask if
you' re seeing patients.

' mgoing to ask you a couple of very brief questions
about M. Schaefer's report, and | know you only
received that a little while ago.

MR, MAXSTON: And | just want to, M. Chair,

be clear to the Tribunal that in asking these questions
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of Dr. Hu, | amagain reserving ny client's right to
call further rebuttal evidence on that point, but I
want to ask hi m about them
MR MAXSTON: You had a chance to read
M. Schaefer's report?
M hm yeah.
Do you have any comments generally about its validity
and the opinions init?
Yeah, | nean, | think like the conclusion of -- in the
report is nore or less that it's not safe to wear a
mask because it creates dangerously high | evels of
carbon di oxi de and dangerously |l ow | evel s of oxygen

Now, practically, if that were the case, a | ot of
ny friends would be really sick and/or unwell, because
a lot of ny friends wear masks all day | ong because
they work in hospitals all day |ong, you know

But, again, | -- again, | refer to the Canadi an
Thoraci c Society, these other sort of experts, you
know, basically said that |ike mask wearing is safe and
fine. There's so nuch evidence, and |ike we've been
wearing masks in hospitals every day for a
year-and-a-half, and if it was that bl oody dangerous,
we' d have sonebody passed out from | ow oxygen or too
hi gh G2, and that has not happened to any health care
worker in Alberta in AHS that |'maware of, right? And

so like that's -- that's about all I'lIl say about that.
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kay, |I'mjust going to go to the end of your report,
and you've got a "Summary" section, and you tal k about
the vast majority of expert reports focus on trying to
downpl ay the seriousness of COVID 19 and various public
heal t h approaches we have used to contain the pandem c.
You then tal k about them not addressing the question at
hand, which is the evidence of nmasking and reducing
viral transm ssion

Are you aware of -- and |I'mgoing to apol ogize in
advance for ne butchering this word -- are you aware of
any epidemologically valid studies establishing that
masks shoul d not be worn by health care providers?
No. For COVID transm ssion, no.
Yeah, for COVID and --
No, no.
| don't have any further questions for you. |'m
wondering if there's anything you want to add before |
ask M. Kitchen if he wants to begin his
Cross-exam nation
Maybe I'Il just say this, right, Iike I nean, like |I've
clearly reiterated over and over again that | think
masking is very good for preventing transmssion in a
health care setting and that there's a | ot of evidence
for that, but, you know, I'll also say this: Like |I'm
not |ike sonebody who's |ike hyper-ideological. Like,

you know, when it cones to things like COVID, there's
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| ots of areas to debate, you know.

Like I think, oftentines, people associate
people -- like, you know, pro-masking with |ike
pro-1 ockdown and all that stuff, and | guess what |'m
trying to say is -- like |l try to read the evidence.
I"'mfairly pro re-opening actually. You know, | was
the Cal gary Stanpeded nedical director and |i ke nanaged
to run that.

And so with that, you know, | do think what
happens with a | ot of these debates, you know, whether
around maski ng or vacci ne passports or | ockdowns,
people get into a bit of an ideological bent, a bit of
a political bent, right; these issues have all been
highly politicised, and | really try to steer away from
those things and try to, you know, bal ance the benefits
and the harns of any particular intervention. And when
it conmes to masking, |like the benefits really, really,
really, really outweigh the harns. There aren't a
whol e | ot of harns other than them being a bit
unconfortable to wear | think, so ...

Di scussi on
MR MAXSTON: Ckay, well, thank you, Dr. Hu.

M. Kitchen, | don't know if you want a quick
break before you start your cross-exam nation or
whet her you' d prefer to start tonorrow norning; | |eave

that up to you.
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I think, and | should say in fairness | think just
to the Tribunal Menbers and everyone involved, | stil
think we should shoot for shutting down today at maybe
4:15 or 4:30 just because people get a little saturated
at a certain point.

MR Kl TCHEN: | don't want to start and not
finish, soif that's -- you know, we tal ked about this.
You know, ny primary goal for pushing to go today, if I
was, was to try to get us ahead of the gane. That's
not going to help anyways with | think where we're
going to go. So | have no interest in starting today,
because | don't want to go too long and not finish. It
shoul d be done all at once. So | think tonorrow
nor ni ng, hopefully 9:00 right away we'll get going. |
think that's probably best for everybody.

MR, MAXSTON: Frankly, | would prefer that.
| don't think my redirect will be very long at all. |
anticipate the Tribunal m ght have questions, but I
think it's better to do that in one block so
everything's fresh in everyone's mnd

My intention would be, after the conpl etion of
Dr. Hu, to have Dr. Hal owski testify.

MR Kl TCHEN: That's fine with ne.
THE CHAI R Ckay, Dr. Hu, you are okay for
9:00 tonorrow norning to --

Yes.
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THE CHAI R -- continue?

Yes.

THE CHAI R We appreciate that very nuch,
sir. Thanks, M. Mxston and M. Kitchen. It was a

pretty full day, as we expected, a |lot of docunents, so
| think we can adjourn for today with the expectation
we'll start at 9 sharp tonorrow norning, and we'll try
and have the site open a few mnutes early so people
can log on, and we'll get off to a flying start in the
nor ni ng.

kay, unless any of the Tribunal Menbers wish to
nmeet and chat, if you do, stick your hand up. No?
They're all heard enough of ne for today, so we'll
declare this neeting in recess for now, and we wl |

reconvene tonorrow norning at 9. Thank you, everybody.

PROCEEDI NGS ADJOURNED UNTIL 9: 00 AM SEPTEMBER 2, 2021
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CERTI FI CATE OF TRANSCRI PT:

|, Karoline Schumann, certify that the foregoing
pages are a conplete and accurate transcript of the
proceedi ngs, taken down by ne in shorthand and
transcribed fromny shorthand notes to the best of ny
skill and ability.

Dated at the City of Calgary, Province of Al berta,
this 27th day of Septenber, 2021.

/{W&MW

Kar ol i ne Schumann, CSR(A)
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