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( PROCEEDI NGS COMMVENCED AT 9: 14 AM
THE CHAI R Good norning, everybody. |
t hi nk we have everyone. | think we are prepared to
start. | just would like to nake a couple of comrents
before we -- before we open the hearing.
Openi ng Remar ks
THE CHAI R: W do have sone observers with
us today, and these observers have registered and gone
t hrough the required Coll ege process in order to
participate. And part of that is that they are
identified as an observer and that their face appears
on the screen at all tines and that they remain on
mute. They are not allowed to have input or
participate in the hearing. So | just wanted to
clarify that.

Sone of the usual rules. W would appreciate if
everybody woul d keep thensel ves on nmute unl ess they are
speaking. We would also ask that if you have

cel | phones with you, to please put themon nute as

wel | .

And lastly, | think we will ask everybody to --
we'll go around the room and introduce ourselves. | do
not ask -- | do not want the observers to identify or

to introduce thensel ves; however, there have been sone
changes in -- in positions within the College. So |

think it's worthwhile that the Hearing Tribunal

Dicta Court Reporting Inc.
403-531-0590




1330

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

Menbers, the College representatives, and Dr. Wall and

M. Kitchen identify thenselves, as well as the court

reporter.

So starting -- I'Il start this off with the
Tri bunal Menbers. M nane is JimlLees. |I'mchairing
this hearing. [|'ma public nenber in Ednonton.

Doug Dawson, who is also a public nenber. W have
Dr. Diana Martens who is a regul ated nenber of the
Col | ege, and Leslie Aldcorn, who is also a regul ated
menber of the College. Thank you, Leslie.

Qur i ndependent |egal counsel is Walter Pavlic.
And |I'Il ask himto speak to his role when |'mfinished
with the introductions so that everybody understands
his responsibilities.

Wth the Coll ege, we have a new hearings director,
Cathy Barton. W also have a new conpl aints director
Ll oyd Fischer. And M. Kitchen, a famliar face. Nice
to see you. And Dr. WAll as well. W have a court
reporter, Andres Vidal, who will be taking -- naking a
transcript of all the proceedings today and tonorrow.

So before we ask -- | mssed one party. Blair
Maxston, who is counsel for the hearings director.

And before we -- before we ask -- before we open
the hearing and start, | would -- or actually, we wll
open the hearing as of now And | would ask that

M. Pavlic just give a brief description of his role as
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I ndependent | egal counsel.

MR. PAVLI C Thank you, M. Lees. As

I ndependent | egal counsel, | amnot representing the
conpl ai nant, and |I'mnot representing the College. |
am counsel to the Tribunal, and ny role is restricted
to advising the Tribunal on questions of |aw as they
ari se or any other questions they nay have with respect

to process of the hearing. So that's ny function.

THE CHAI R And he's not a voting nenber
of the -- of the Tribunal, just -- just to clarify
t hat .

Ckay. It's been a while since we -- since we net.

| think it was back in April was the last tinme that we
sat. And | believe today we are here to hear argunent.
We have finished with the evidence part of this
hearing, and we will start today with -- with the
Col | ege presenting its argunents. And | believe the
fl oor was yours, M. Maxston.
MR, MAXSTON: Good norni ng, everyone.

M. Chair, | have one brief housekeepi ng comment
to make, and then M. Kitchen has a request that 1'I]
invite himto coment on, and then |I'l| begin ny
subm ssions. M housekeeping matter is | think we need
to enter your June 12, 2022, hearing deci sion
publication as an exhibit.

THE CHAI R M. Kitchen, any objection to
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t hat ?
MR. Kl TCHEN: No.
MR MAXSTON: M. Chair, I'lIl just et

M. Kitchen nmake sonme comrents to you on a matter he
wants to address, and then I'll have sone very quick
coments in response.

THE CHAI R M. Maxston, | have a very
difficult question for you. Wat nunber would you

propose woul d be attached to that as an exhibit?

MR, MAXSTON: | think -- | invite

M. Kitchen's coments. | think we finished the '"H --
the series of Exhibit H docunents. | would think that
it is Exhibit I-1. |1 don't have any exhibits today.
It's not evidentiary -- there's no evidentiary stage.
|'ve sent you sonme witten statenments that I'Il get to
in a nmnment. |"massumng M. Kitchen doesn't have any
exhibits in the true -- or evidence and exhibits in the

true sense of those words and that we're going to stop,
then, wth Exhibit 1-1 today, but I'lIl invite his
conment s t oo.
MR. Kl TCHEN: -1 sounds fine to nme. |
don't anticipate having any exhibits during ny
subm ssions, but it's possible, but not |ikely.
THE CHAI R Thank you, M. Kitchen and
M. Maxston.

EXHBIT I-1 - The June 12, 2022, hearing
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deci si on publication
THE CHAI R M. Kitchen, did you have a
matter you wish to raise?

MR. KI TCHEN: Vell, tw, actually. First --
we dealt with this before -- just a matter of

i ndi vidual s being able to attend the hearing. So what
|"ve asked for is that in the course of the next two
days, if there is anybody who attenpts to enter and

Ms. Barton does not permit thementry, | want a very
brief record produced by Ms. Barton as to who she
denied entry to, if she knows, roughly when, and then
briefly what the reason is.

In addition to that, if there's anybody that is
ki cked out of the proceeding during the next two days,
in other words, they can't -- they're no | onger on the
Zoomcall, they can't hear it, they can't see it,
et cetera. That would be done, of course, by
Ms. Barton. And I'mtal king about actions by
Ms. Barton to not |et sonebody in or kick sonebody out.
"' mnot tal king about internet connections or technical
difficulties.

So if Ms. Barton takes an action to not permt
entry or to kick sonebody out, | want a record produced
by her of who, when, and the reason why. Very briefly,
very sinple. Basically just raw data of who, when, why

for not letting in and kicked out.
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That's -- that's been a problemso far with these
hearings, and it's of concern to Dr. Wall. And so |
ask for that record to be produced in the event that
t hat happens.

THE CHAI R And just before | respond to
that, ny understanding is that there were 17 -- last |
heard, there were 17 peopl e who inquired about
attendi ng as observers. All of themwere sent the
rules that the Coll ege has associated with being an
observer, and the -- a description of the process that
they need to follow and a formthat they needed to
conplete. And | believe that 8 of these 17 have done
that. So all of those who are here -- well, all of

t hose who' ve inquired have certainly been nade wel |
aware of the rules. | touched briefly on a couple of
themearlier, but there are -- there are a ful sone set
of rules that -- regarding conduct, if you're an
observer.

Sol -- to be honest, I"'mnot sure that it's a
matter for the Hearing Tribunal to determ ne regarding
who is and is not being admtted or being refused
adm ssion. Your request has been noted, M. Kitchen.
And rather than delay the actual nerits of the hearing
today, |'Il discuss that with M. Pavlic and -- and
Ms. Barton and -- and get back to you on that. But |

wouldn't -- | would like to take our time, which has

Dicta Court Reporting Inc.
403-531-0590




1335

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

been so precious in this matter, and use it w sely
and -- and get started on argunent. Your request has
certainly been noted. Thank you.
MR. KI TCHEN: Thank you. And just in
response, | wll say that the Tribunal as the trier of
fact or the trier of lawis the master of its
proceedi ngs and the master of its own courtroom if |
can call it that. So | do think they have comon-I| aw
authority to say how they want things to be run. The
ot her side of that coinis to sinply say that, you
know, the College should -- should positively respond
to ny request, as reasonable as it is, and it really
should -- should not be -- they should not need to be
told by the Tribunal to do as | have asked. So | think
bot h of those points should be kept in m nd.

| just have one other point | want to nake sure is
clear. There is, of course, a limted publication ban
in this case that applies to Dr. Wall publishing on the
i nternet the names of expert w tnesses. But since
we've had a |lot of issues with this, I -- | feel that I
must ask this.

W have observers here today, sone of which are
i kely going to report publicly. And if this issue
arises, ny understanding -- and | want you to clarify
i f my understanding is correct -- is that anybody who

is on the proceedi ngs today who wants to then go and
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report, whatever that | ooks like, Twitter, the nedia, a
bl og post, whatever that |ooks |ike, they can go and
they can report the nanes of the experts that are

di scussed today. That's ny understandi ng of the

current state of your orders and decisions on that. |If
that's not the case, | ask that you clarify.

THE CHAI R M. Maxston, any comment ?

MR, MAXSTON: I"mgoing to leave it up to
the Tribunal to address that. | think your recent
order, the June 22 -- pardon ne -- June 12 order is

fairly clear in sone respects, but I think M. Kitchen
has asked a specific question. So |I'mgoing to defer
to you as the Hearing Tribunal to tell himwhat your
order neans and what its scope and application is. |I'm
not trying to be cagey. | just -- you'll have to speak

to what your order does and doesn't cover.

THE CHAI R: Okay. | think at this point
we'll take a brief break so that the Tribunal can
caucus wWith counsel. So it's 25 after 9:00. W'l

reconvene at 20 to 10. And if Ms. Barton will put the

Tribunal and M. Pavlic into the breakout room | would
appreci ate that.

( ADJ OURNMENT)

THE CHAI R So, M. Kitchen and

M. Maxston, we've discussed the comments. And | just

woul d |i ke to make a couple of statenents. First is a
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rem nder to observers that as per the agreenent, the
rules, they are not allowed to record or tape any
portion of the hearings. And we would ask your --
expect your cooperation in that regard.

As far as publication goes, this was an issue that
was di scussed at |ength, argued, and an order, a
deci si on was reached by the Hearing Tribunal. And in
the decision, the Tribunal recognized that the -- there
Is a concept of the necessity for there to be an open
court. And we noted that the nmenber had made it clear
that it is their intention to only rel ease the
transcripts of the expert w tnesses, with those
transcripts being fully redacted, with the exception of
Dr. Hu's expert testinony, and that there would be no
identification of the parties testifying, no
identification of the panel nenbers by nanme. And on
that basis, we saw no reason why the -- why the nenbers
shoul d be prevented from publishing the informtion.

So that was the spirit of the order, and that was
the conclusion of the Hearing Tribunal. And that was
done for specific reasons. And in -- it related to the
transcripts. However, | think in the spirit of the
agreenent, was that that publication limtation -- it's
a partial ban, to be honest -- would extend to -- to
our di scussi ons today.

So we agreed -- | won't say we agreed. The
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concl usi on drawn was that the nanmes of the expert
Wi t nesses, the nanes of the Tribunal Menbers, and the
nanmes of -- of counsel would not be -- would not be
publ i shed. And that was to avoid the potential for any
harmto any of these individuals, particularly during
the tinme that this hearing is proceeding.

The | ast thing we want would be a disruption to
this hearing given the anount of tine, resources, and

effort that has gone into it by all parties.

So having said that, | would -- | -- I'"mnot sure
| can nmake an order that -- that observers not publish
certain things. | think that would result in another

day or two of a dispute. So |I'm asking that the
observers -- observers recognize the spirit of the
agreenent, the spirit of the order that was determ ned
by the panel, and that they respect that.

I'"ll say no nore on that unless M. Pavlic has any

conment .
MR. Kl TCHEN: M. Chair, with all due
respect, that's entire unhelpful. The question | asked

I s whether or not observers today can report on the
nanes of expert witnesses followng this hearing. | --
THE CHAI R The -- followng the --
followi ng the hearing today, M. Kitchen, or follow ng
t he hearing?

MR.  KI TCHEN: Foll owi ng the hearing today.

Dicta Court Reporting Inc.
403-531-0590




1339

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

So, for exanple, if M. Hopkins wants to hop on Twitter
today and tal k about Dr. Hu or Dr. Bridle, I'm asking,
you know -- right now, as your order stands, he is
permtted to do that. GCkay? But |I'm-- |I'm asking for
clarity to help these peopl e because they obviously
don't want to get in hot water with the Tribunal. |I'm
asking for clarity that -- I"masking for you to
confirmthat they are, in fact, permtted to do so.

THE CHAI R Vll, I'"'mnot prepared to
confirmthat they are permtted to do so. \Wat |

said -- and 1'll be perfectly honest wth you,

M. Kitchen. |I'mnot clear that the Hearing Tribunal
or the Chair has the authority to tell observers what
they can and cannot report. Wat | did say to themis
what we agreed could be reported, and we woul d ask that
they follow those sane -- those sane concl usi ons and
guidelines if they wish to -- wish to report on the
hearing. And that is that they not publish nanes.

MR.  KI TCHEN: Well, Chair, there's no
asking. |It's either -- it's either permssion -- well,
perm ssion is not required because the presunptive
default inthe lawis that they are permtted. So, you
know, if -- if you're going to say that they're not,
you have to issue an order. You cannot nerely request.
That's throwi ng confusion where there shouldn't be any.

So if there's either an order which they can't, which

Dicta Court Reporting Inc.
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Is a publication ban -- and you have the comon-| aw
authority to order that. | would argue that it's
unlawful for you to do so insofar as it goes agai nst
the lawin this matter. But as far as the jurisdiction
or the authority, you of course have the comon-I| aw
authority and jurisdiction to i ssue such an order.
That's the same jurisdiction and authority you used to
I ssue your first publication order.

So if -- if there's no order that observers today
cannot publish the nanes of expert w tnesses to
di scuss -- you di scuss today, then they can, as a
matter of law. And what I'm-- you know, if you' re not
prepared to confirm then that's fine. That nmeans that
they can; right? But | just -- | want as nmuch clarity
as | can for ny sake, for your sake, and for their
sake. Because it is a serious matter of public

interest that the nanmes of these experts are able to be

di scussed.
THE CHAI R Wll, M. Kitchen, our view of
this is that -- is that we do not want to facilitate a

situation where the order of the Tribunal is bypassed
by using observers to report information that other
nmenbers, participants in the hearing, were -- were not
allowed to. And that's the situation | see happening.
MR. KI TCHEN: Well, I -- | would disagree

wi th your characterization. | wouldn't say it's a
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bypassi ng of your order. | would say your order was
limted to Dr. Wall and his -- his internet
publications. It didn't apply to anybody el se.

THE CHAI R kay. | -- | hear what you're
saying. | was hoping that we could, in the spirit of
nmovi ng ahead, deal with it the way that | suggested.
However, | think we need to go back into caucus and |
need to speak with M. Pavlic. And so we will recess
again for 15 m nutes.

Pl ease renove us to a breakout room - -

MR KI TCHEN: Can | --

THE CHAl R -- Ms. Barton.

MR. Kl TCHEN: Can | raise one another issue
because | know you're going to want to discuss it. |If

you order that observers today cannot publish or
publicly discuss the nanes of experts, the default
presunption in the lawis that they will be able to
report that you nmade such a decision. GCkay? And that
very likely will happen. GOkay? So that's sonething to
consi der .

| don't -- |I'mnot asking you or encouraging you

to order that observers not be able to report that you

ordered that they can't discuss experts. In fact,
again, | would submt to you that that's patently
unlawful. Okay? But | raise that as an issue for your

consideration, that if you're going to order that
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experts can't be discussed by -- by observers, those
observers are |likely going to go and then report,
publicly discuss the fact that you did order that

t oday.

THE CHAI R Ckay. M. Maxston, before we
break, do you have any comment ?

MR. MAXSTON: Again, this is an
Interpretation issue. You'll have to tell the
partici pants what your order does and doesn't nean.
I'"'mnot trying to, again, be cagey or dodge an issue.
It's -- I"'mnot sure what to say. | think we -- the
conplaints director's desire is to get going with the
hearing. | know that. And | know you have an issue

you need to consi der.

THE CHAI R Thank you. Ckay.
MR. KI TCHEN: For the record, | want to get
going as well, but there's no point in getting going if

we can't do so |awfully.
THE CHAI R Ms. Barton -- thank you,
M. Kitchen.

Ms. Barton, could you nove us to a breakout roonf

W'l recess for 15 m nutes.

( ADJ OURNMENT)

THE CHAI R The hearing is back in
session. W will continue. M. Kitchen, you asked for

a clarification on observers with respect to the order

Dicta Court Reporting Inc.
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that was recently issued. The Hearing Tribunal feels
that the spirit of the order needs to be maintai ned.

It was done for a reason. And while this hearing is
still underway, we include observers in ternms of the
order as far as there is to be no identification of the
wi t nesses, the Tribunal Menbers, or the counsel in any
reporting that is done outside of this hearing through
soci al nedi a.

So we -- the order also stated that we directed
any publication does not contain ancillary content or
expl anatory comments that could in any way bypass the
deci sion of the Hearing Tribunal and identify the
Wi t nesses, Tribunal Menbers, or counsel.

We all recognize that once this hearing is
concluded, there will be no limtations on the
publication. And, obviously, the decision wll be
publicly available. So while this hearing is underway,
we -- we include the observers for the purposes of
the -- of the partial publication ban.

And with that, unless there are other matters, we
are eager to nove to argunent this norning.

MR KI TCHEN: WIl you be providing an
amended order or a new order to that effect?

THE CHAI R It certainly won't be provided
at the nonent.

MR. Kl TCHEN: No, | understand that.
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THE CHAI R Yes. Yes. W'IIl consider

that, M. Kitchen. And either that, or an addendumto

the order that reflects our decision today. | think we

could do that.

MR. KI TCHEN: That -- that will be required

because the spirit of an order is not enforceable. So

we either need an anended order or -- or a new order to

clarify what you just -- because you've just -- you

orally ordered sonething. So to have that in witing

just to clarify would be good.

THE CHAI R Thank you. W will do that.
And with that --

MR.  KI TCHEN: | just want to -- | just want

to -- I'msorry. | have to clarify. Wen you say "the

end of the hearing", do you nmean 5:00 tonorrow when

we' re done, or do you nean sone other point in tinme?

THE CHAI R: The conclusion of this

heari ng, once a decision has been reached and

publ i shed.

MR. Kl TCHEN: Ckay. And that's a decision

on liability?

THE CHAI R That's a decision on the
all egations. And -- yes.
MR. Kl TCHEN: Ckay. Because of course once

we have a decision on liability, you know, as

M. Maxston has said, we're going to be noving into --

Dicta Court Reporting Inc.
403-531-0590




1345

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

THE CHAl R Into --

MR.  KI TCHEN: Basically a sentenci ng phase.
THE CHAI R W may, yes.

MR. KI TCHEN: Vell, you may if you -- if you

do find us in liability for my client.

THE CHAI R: Yes.
MR.  KI TCHEN: Okay. All right. Thank you.
THE CHAI R kay. M. Maxston, | would

ask you to continue with your subm ssions.

Fi nal Subm ssions by M. Maxston

MR MAXSTON: Good norning, everyone. Just
to be sure, this norning | had asked the hearings
director to send you, M. Pavlic, and M. Kitchen a
copy of nmy witten submssions. | just want to be sure
you have those. You'll see that they contain a |ist of
authorities at the end. Those are hyperlinked so you
can go to cases if you need to. There are also a
series of appendices. | believe there are nine of

them where |'ve taken sone excerpts out of the
transcript of various wtnesses. Those you can use the
bookmark function to go to quite easily and readily.
|"mgoing to take you through those at sone point. So
unless | see a hand raised, |I'massum ng that you al
have those witten subm ssions. M. Kitchen has

advi sed ne he has them

THE CHAI R M. Maxston, the Hearing
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Tribunal did receive them Thank you.
MR. MAXSTON: Thank you.

When we were going to be starting at 9:00, | -- |
was going to be saying that | thought | would take a
| arge chunk of the norning, or perhaps nost of the
norning. We're now -- it's now 10:30. I'mgoing to
propose to go until the lunch hour, see how far | get.
If we need to take a break at any tine, hal fway through
or sonething like that, that's fine. |'mfrankly not
sure if | can conplete ny subm ssions before the | unch
hour. And | want to be ful sonme in those subm ssions,
and | want to answer any questions you have as well.
So I'I'l just begin.
THE CHAI R M. Maxston, before you start,
we appreciate your indulgence this norning while we
dealt with sonme other issues, and we want you to know
that you have all the time that you require to make
your presentations. Please don't feel pressured in any
way.

| wll ask, do people want to take a break before
| unch, or do we go through until 12:00? 1Is there
anybody that wants a break? | nean, we could take a
break now. W' ve had several

kay. | think we'll just plow through until noon,
M. Maxston, and -- or at a |logical point in your

subm ssions if you feel there's a place close to noon
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that we can do that, and -- and we can break for |unch

and reconvene after lunch. W have two days booked.

MR, MAXSTON: Sure. If at any tine sonmeone
needs a break, of course let ne know. |I'min your
hands.

" mgoing to take you through the witten
subm ssions. |I'mnot going to read themto you, but
I'm frankly, going to spend a fair bit of time | guess
anplifying themor highlighting them

You'll see on page 1, | talk there about
introductory matters. So just briefly, by way of
background, we've had |I think seven or eight days of
hearings. W've heard from | believe, eight or nine
W tnesses: three for the conplaints director; five or
six for -- pardon nme -- six or seven for Dr. Wall
I ncluding four expert w tnesses and three or four
lay witnesses. W're in the liability phase of the
heari ng, and we're doing closing subm ssions. And if
there are any findings of unprofessional conduct, then,
as we were tal king about, we would convene for a
penal ty heari ng.

In Section B of the witten subm ssions on page 1,
" ve reproduced the anended charges. You'll recall
they were anended as a result of a prelimnary
application on Day 1, and the anendnents were to the

tail end of those charges by addi ng sone bol d-typed
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phrases. | put those in in the witten subm ssi ons.
So the five charges relate to, firstly, Dr. Wl
failing to use masking, social distancing, and
pl exi gl ass barriers, and not requiring patients to be
masked. The second charge essentially mrrors that,
but is with respect to staff. The third charge rel ates
to not advising patients of increased risk of
transm ssion of COVID-19 due to masks not bei ng worn,
advi sing patients that masks were not required, or
advi sing patients that wearing masks had no effect
concerning the transm ssion of COVID-19. The fourth
charge relates to failing to chart certain itens of
certain matters regarding COVID-19 maski ng, staff not
maski ng, and his patients not masking. And the final
charge is -- I'll call it an omibus charge relating to
failure to -- Dr. Wall's failure to and his staff's
failure to follow the CMOH orders regardi ng COVI D 19
and the Col | ege's pandem c directive.
Just a couple of housekeeping matters very
qui ckly. The ACAC, and the Al berta Coll ege and
Associ ation of Chiropractors is now known as the
Col l ege of Chiropractors of Al berta. |'massum ng
that's not an issue for M. Kitchen. There's going to
be a little bit of changing in verbiage fromtine to
time on sone of the docunents.

| do want to nention one thing about the charges.
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You'll see that at the begi nning of each charge, it
says "begi nning on or about June of 2020". And | just
want to -- | don't think this will be controversial,

but | just want to say that that's a deliberate --
del i berate wording to give sone flexibility to you.

When charges are created, the conplaints director
doesn't know exactly what the evidence is going to be.
So we don't say on or about -- or nore specifically, on
June 7 this happened or didn't happen. There's sone
flexibility there for you to | ook at the appropriate
time period now that you have heard all of the
evi dence.

So I think, generally speaking, those -- that
phrase, "beginning June of 2020", is still accurate. |
think sonme of the actions continue into Decenber and
per haps sone conti nue past that Decenber of 2020, but
you have sone flexibility there.

The next couple of paragraphs in the witten
subm ssi ons, paragraphs 5, 6, 7, talk about the two
onuses on the conplaints director. First, to prove the
facts which underlie the charges. | don't think
there's a | ot of controversy about the facts. |It's
about how they m ght apply in certain circunstances,
and, from M. Kitchen's perspective, defences his
client mght have, but I've rarely seen a hearing where

there's been such candour froma nmenber in terns of his
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actions and what he is doing.

The second onus that is on the conplaints director
Is to prove that unprofessional conduct occurred. And
' ve reproduced the definition of unprofessiona
conduct that appears in Section 1(1)(pp) of the HPA
And we are arguing that (1) -- sorry, (i), (ii), (i) --
pardon me -- (i), (ii), (iii), and (xii) apply to this,
so those are produced: (as read)

Di splaying a | ack of know edge of or |ack of

skill or judgement in the provision of

prof essi onal services; [in] contravention of

this act or code of ethics or standards of

practice, a contravention of another

enactnent that applies to the profession;

[ sonething |ike the CMOH orders, those types

of things, or the HS reopening order] conduct

that harnms the integrity of the profession.
And | noted this in ny submssions to you initially
when we opened the hearing, but the -- there is a
definition of conduct in the HPA, and it says that
conduct includes acts or om ssions. So you have a | ot
of flexibility.

So that is the first tool available to you to
assess whet her unprofessional conduct has occurred.
And, of course, it's a very inportant tool.

The second tool available to you are the Col |l ege's
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standards and practice and code of ethics which are
nmentioned in that closing paragraph of the charges.
And any one or nore of those references can apply.
And, again, |'ve quoted those standards of practice
where they're not too |l engthy. A couple were too
| engt hy, but those are the second tool available to you
to nmeasure and assess Dr. Wall's conduct, taking a | ook
at the standards and taking a | ook at the code of
et hi cs.

The third tool available to assess whether -- and
I''m at paragraph 10 on | think about page 5 of ny
subm ssions. The third tool available to youis to
| ook at the CMOH orders which require masking and set
out simlar requirenents. Those are things that are,
of course, critical to this hearing. And you can al so
| ook at the -- what | will call the AHS docunents, the
AHS exhibits -- those are G1 to D3 -- because the
charge has been nodified to include, as you know, a

reference to Dr. Wall not conplying with Al berta Health

Services directions and requirenments. And |'ll speak
tothat alittle bit nore in nmy -- ny submssions |ater
on.

So, again, third tool, |ook at those CMOH orders.
Look at those AHS docunents. And | think, also,
woul d urge you to | ook at the closure order, the AHS

closure order for Dr. Wall's clinic, and the reopening
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order. And I'Il get to that later on in nmy subm ssions
as wel | .

Fourth tool available to you is for the
chiropractors on the Hearing Tribunal to use their
knowl edge as chiropractors to assess whether Dr. Wall's
actions rise to the level of unprofessional conduct.

And very inportantly, the final tool available is
for all of the Hearing Tribunal Menbers to use common
sense in | ooking at these issues and | ooking at the
facts, and to deci de whet her unprofessional conduct
occurred.

Quite obviously, for reasons I'mgoing to get into
in a few mnutes, the conplaints director believes that
bot h onuses have been satisfied. The facts are really
not in dispute. They were admtted to and -- al npost
entirely by Dr. Vll in terns of the factual basis.

And fromthe conplaints director's basis, they
certainly rise to the | evel of unprofessional conduct
when you | ook at the definition in the HPA, and you

| ook at the inportance of the standards of practice,
the code of ethics, those AHS requirenents, and the
privilege of self-regulation.

On page 5, 1've got a heading, "The Role of the
Hearing Tribunal". And | start off by saying there
that the conplaints director is strongly of the view

that nmenbers of a profession are obligated to conply
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with the requirenents of their profession. There's
not hi ng new here. W have conti nui ng conpet ence
requi renments; we have fees that are paid; we have
practice visits that have to occur; there's standards
of practice; there's, again, these codes of ethics.
This is nothing new There is to be conpliance for
self-reqgulation to occur; otherw se, we don't have
self-regulation. And that includes, of course, the
pandem c directive, a very inportant docunent that is
mandat ory for nenbers.

I n paragraph 14, | talk about the fact that the
conplaints director urges you to accept the scientific
foundation for the CMOH orders, the required nmasking,
and, of course, for the pandemc directive. But this
case is really about other things. It's about whether
a professional can selectively, independently, and,
frankly, in secret, decide which requirenents of a
pr of essi on should or should not apply to himw thout
any consultation with the Coll ege.

And the answer to that is no, professionals
shoul dn't be able to do that. Because if you allow
that to happen, if there are no consequences for
Dr. Wall, we really don't have self-regulation at all

| have another comment at the top of page 6,
paragraph 15. Again, practicing in a profession is a

privilege, not a right. And an individual can't be
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sel ective about which requirenents apply to them And
Dr. Wall commtted unprofessional conduct when he nade
a deliberate choice to not conply with the pandem c
directive and to not the engage with his -- his
Col | ege.

|'ve got another comrent there in paragraphs 16
to 18 which I think are really, really inportant.
Section 80 of the HPA sets out what your powers are
t oday and tonorrow.

It says the Hearing Tribunal may deci de that the
conduct of an investigated person does or does not
constitute unprofessional conduct. So that's your job
today. But nore than that, that is a limtation on
what you can do. It sets out your role, your function.
It's a pretty liberal role, a pretty broad function,
but that's all you are legally allowed to do.

| think you are likely to hear an argunent that
you have the authority to strike down the pandemc
directive. And |I'mgoing to suggest to you very
strongly that fromthe conplaints director's
perspective, Section 80 doesn't allow you to do that.
You do not have that authority. You can certainly
coment on the pandemic directive, its applicability,
that type of thing, but issuing the pandem c directive
iIs a mtter of policy. It's a decision nade by the

Council of the College. And I'Il get to Section 6 of
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the HPAin a few mnutes, but it's absolutely clear
that striking down the pandem c directive woul d be
beyond your authority.

Your authority is limted to assessing Dr. Wall's
conduct. And if you find that he's commtted
unpr of essi onal conduct, you issue penalty orders.
There's no ability for you to, as a Court mght, strike
down | egislation for being unconstitutional. That is
not your role today. You cannot do that.

So | want to switch gears now. And you'll see in
Section 2 of the witten subm ssions, we begin with
sone background about the CMOH orders. Now, there's a
| ot of CMOH orders that are before you. You'll see
them as Exhibits D3 to D9, and then Exhibit F-2. |
think it's inportant to renmenber, and | tal ked about
this in this part of the subm ssions, that the CMOH
orders set out requirenents for wearing masks in indoor
pl aces at tinmes, and at tines, they tal ked about
exenptions. And there weren't exenptions that were
enforced all the tine.

So if we |ook at CMOH order 3820, which is
Exhibit D8, that's dated Novenber 24, 2020. And it
tal ks about the masking requirenent applying
specifically to Calgary, where Dr. Wall's clinic is,
and it tal ks about, in Section 27-C, an exenption if a

person is unable to wear a face mask due to nental or
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physi cal concern or limtation. So that's on
Novenber 24, CMCOH order.

We have another CMOH order which is in front of
you, Exhibit D9, Oder 4220. And it mrrors that. It
says, you know, there's a masking requirenent, and then
there are these exceptions.

| think what's really, really inportant is to
understand that those CMOH orders cane into force on
Novenber 24 and Decenber 11 respectively. And that is
well after Dr. Wall made a decision in June of 2020 to
sel f-di agnose and then not mask. So the exenptions for
maski ng, to the extent they're in those two CMOH
orders, can't give himany protection. He can't rely
on those at this point to say, Wll, I -- | had an
exenption. Because the exenptions didn't exist until
Decenber 11 and Novenber 24.

The bottom of page 6, | nmention the fact that CMOH
Order 26-2020, which is Exhibit D6, does tal k about
exenpting a class of persons. It gives the nedical
officer of health the authority to do that, but it
doesn't set out those specific exenptions that we were
tal king about a few mnutes -- | was tal king about a
few mnutes ago. So, again, there's really nothing
Dr. Wall can point to to rely on for the June to
Decenber period to say, Even if | self-diagnosed and

didn't get a nmedical letter, |I sonmehow qualified for
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exenption because those exenptions didn't exist.

The next section in ny submssions is the Cty of
Calgary bylaw. And that's Exhibit D-11. And it does
have -- it was in place during the tinme the -- these
events or the charges we're considering occurred. And
it does create a face-covering requirenment. And it
al so has an exenption for persons who have an
underlying nmedical condition or disability. So
maski ng, social distancing, and | think shield or
barrier requirenments in it, and then there's this
exenpti on provi sion.

But the sane as those CMCOH orders | took you
to, twenty -- subsection (2)(6) of the Calgary byl aw
has a definition and interpretation section. It says:
(as read)

Nothing in this bylaw relieves person from

conplying with any provision of any federal,

provincial, or nunicipal |aw or regul ation,

or requirenent of any |awful permt, order,

or licence.

Well, of course, there is a |lawful permt order or
licence that applies to Dr. Wall, and that's the
pandem c directive and also CMOH Order 16-20, which
we'll talk about in detail in alittle while, that
requi red reopening directions fromthe Coll ege that

i ncl uded the pandenmic directive and required maski ng.
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It tal ks about continuous maski ng.

So, again, the bylaw has sone supersedi ng
paranountcy | anguage, and it doesn't allow Dr. VWall to
qualify for an exenption because he is, frankly, caught
by the | arger pandem c directive that the Coll ege has
I ssued.

So |l want to talk a little bit about -- now about
the Alberta Health Services exhibits. And, you know,
the conplaints director acknow edges that those AHS
docunents can't apply directly to Dr. WAll because he
wasn't an AHS enpl oyee. But we've got those entered.
And you granted -- granted them as exhibits because
they speak to sone very, very inportant context factors
that were alive at the tine of -- of the charges and
that certainly were reasonably considered by the
Col | ege Council when they were issuing the pandem c
directive. They consistently -- the AHS docunents talk
about conti nuous maski ng being a requirenent, and they
al so speak to the efficacy of masking as well.

So just very briefly, |'ve reproduced sone
sections fromExhibit G 1. Again, the guidelines for
conti nuous masking. This docunent outlines
requi renents for continuous masking. You skip to the
bottom of the page, the Public Health Agency of Canada
recommends that the healthcare workers should mask

providing direct care to prevent transm ssion to

Dicta Court Reporting Inc.
403-531-0590




1359

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

patients. Bottom of the page tal ks about this wll
m ni m ze how heal thcare workers -- exposures from each
other and wll conserve PPE

If you go to the top of page 8, there are other
comments there about the fact that the masking prevents
the spread of COVID- 19, and AHS has a conti nuous
maski ng directive in place.

If we go to Exhibit G2, it talks about PPE or
maski ng being critical to the health and safety of al
heal t hcare workers as well as patients.

Simlarly, to prevent spread of COVI D 19, AHS
again has a continuing mask -- masking directive in
pl ace, as well as a requirenent for staff who provide
patient care that occurs within 2 netres wear eye
protection. And, again, another reference to
conti nuous masking. And when we go to Exhibit G 3, the
final quote I have is: (as read)

Cont i nuous maski ng can function either as a

source control, being worn to protect others,

or part of personal protective equipnment to

protect the wearer to prevent or control the

spread of COvVI D 19.

And | think this is a consistent thene that | would ask
you to just keep in your mind at all tines. There's a
l ot of information, a | ot of good solid sources and

science that say masking has a two-way function: It
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protects the wearer; and it protects the people around
him And | think that, again, is very, very inportant.

You'll also see, as | say in paragraph 27, that
none of the AHS exhibits set out an exenption for AHS
heal t hcare workers, and no evidence to the contrary has
been tendered by Dr. Wall.

So as far as we know, the evidentiary basis that
we put before you is that there is a continuous nmaski ng
requi rement for the AHS. And | think that's very, very
I nportant and reinforces the contents of the pandem c
directive the Col | ege created.

| now want to take you specifically to CMOH
Order 16-20 and the College's pandem c directive. And
as | say in paragraph 28: (as read)

As part of the reopening of Al berta

busi nesses on April 30th, 2020, the

Governnent of Al berta issued a docunent

entitled Alberta's Safely Staged COVI D 19

Rel aunch Docunent .

And that's Exhibit F-1 in the materials before you.

And you'll see the first quote |I have fromthat,
on the bottom of page 8, tal ks about the fact that
heal t hcare workers will be allowed to resune services
starting May 4, as long as they are foll ow ng approved
gui del ines set by their professional colleges. And, of

course, that applies to the -- the Coll ege of
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Chi ropract ors.

You'l | see at the top of page 9, that docunent
goes on to say: (as read)

Physi cal distancing requirenents of 2 nmetres

will remain in place through all stages of

t he rel aunch.

And, again, that's consistent with the Coll ege's
pandem c directive.

So in conjunction with the rel aunch docunent, CMOH
Order 16-20 cones out on May 3, 2020. And it has sone
real critical things init. Dr. Halowski spoke to
these at sone length. O-der Nunber 2, effective
May 4, 2020, subject to subsection (6): (as read)

A requl ated nenber of a coll ege established

under the HPA practicing in the conmunity

must conply with the attached workpl ace

gui dance for comunity.

I''mgoing to speak about that in a nonment, that

“wor kpl ace gui dance for community" docunment. But it
speaks to continuous masking. And it's the default.
That's what this CMOH order says. You've got to conply
wi th that docunent unless you go to Nunmber 6.

And if we skip down to Nunber 6, Section 2 of this
order does not apply in respect of regul ated nenbers
under the HPA whose Col | ege has published COvI D19

gui delines as required by Section 3.
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And |'mjust going to stop there. There's been
sone di scussions, some subm ssions about the Coll ege
having a choice in this matter and being able to do
certain things. The College was required to create a
pandem c directive. And, again, it was required as the
result of CMOH Order 16-20 to have a directive which
i ncl uded mandat ory maski ng, social distancing,
pl exi gl ass barriers, and those type of things. That's
CMOH Order 16-20. That's the law that the Col | ege was
required to follow.

So I"'mjust going to skip back to 16-20 itself.
And Order Nunber 3 says: (as read)

Subj ect to Section 5 of this order, each

Col | ege established under the HPA nust, as

soon as possible, publish COVID 19 guidelines

applicable to their regul ated nenbers that

are substantially equivalent to the gui dance

and set out in that workplace gui dance for

communi ty heal thcare settings.

That's the CMOH telling coll eges, not just this
Col | ege, what to do.

Nunmber 4: (as read)

Every college nust provide the CMOH with a

copy of any COVI D 19 guidelines published in

accordance with Section 3.

There's an oversi ght mechani sm here, a | egal one.

Dicta Court Reporting Inc.
403-531-0590




1363

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

And then, Nunber 5: (as read)

The CMOH may anend any COVI D- 19 gui delines

created under Section 3 if the CMCH

determ nes that they are insufficient for

reduci ng the risk of transm ssion of

COvl D- 19.
So as | nmentioned in -- just at the end of paragraph 29,
It was a requirenent for all chiropractors to return to
practice for the College to adopt the pandem c
directive. Dr. Hal owski spoke to that in his
testinony, and Dr. Wall acknow edged that as well. And
I"ve given you their transcript references for pages
and |ines.

This was the |law, and there was no di scretion for
the Col | ege here.

And, again, as | say in paragraph 30, the
wor kpl ace gui dance for conmunity heal thcare settings,
whi ch was part of 16-20, was the default. And, again,
|'ve quoted that at the bottom Al staff -- at the
bottom of page 9: (as read)

Al'l staff providing direct client patient

care or working in client patient care areas

must wear a surgical procedure nmask

continuously at all tinmes and in all areas of

t he wor kpl ace where they can't nmaintain

2 metres of physical distancing.

Dicta Court Reporting Inc.
403-531-0590




1364

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

If you skip to the next page, page 10, second bullet,
this is again that default workplace gui dance docunent.
Any staff who do not -- this is the second bullet:

(as read)

Any staff who do not work in client patient

care areas or have direct client patient

contact are still required to wear a nask at

all times in the workplace if a physi cal

barrier, such as plexiglass, is not in place,

or if physical distancing of 2 netres cannot

be mai nt ai ned.

Again, this is a requirenent for the College to create,
and very inportantly, this default gui dance docunent,
whi ch has to be substantially conplied with by the
Col | ege, doesn't contain any exenptions for face
masking. It doesn't say healthcare practitioners or
Col | ege gui delines can have exenptions for masking.

And | think there was a good reason for doing that.
Cont i nuous nmaski ng was the position -- the requirenent
supported by a body of science that woul d hel p reduce
Covl D- 19.

Carrying on in paragraph 31, in response to CMOH
Order 16-20, and after a robust consultation with its
menbers and wth other outside sources -- |I'l| speak
nore of that -- nore about that in a nonent -- the

Council created a pandem c directive dated May 5, 2020,
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and that's Exhibit C 20.

And you'll see there's a footnote at the bottom of
this page. There were three very -- or three
iterations of the pandemi c directive. A couple nore
cane out May 25 and January 6th, but they stay
fundanental ly the sane when it cones to masking and
soci al distancing. And the changes -- or no changes to
those provisions in the pandemc directive. So |I'm
just going to collectively refer to that as "the
pandem c directive".

As | nentioned at paragraph 32, there was a
ri gorous, robust devel opnent process where regul ated
menbers were invited to provide comrents where ot her
sources of information were |ooked at. There were
el ectronic town halls and sonmething called a
"Thought Exchange pl atforni where nenbers coul d provide
i nput on the pandemi c directive. And as paragraph 33
says, that: (as read)

The pandemic directive was sent to the CMOH

for review as was required pursuant to

Order 5 of Order 16-2020.

And as paragraph 34 says, the -- the pandem c directive
cane back fromthe CMOH, and there were no amendnments,
no changes requested, nothing fromthe CMOH office
saying there should be an exenption for masking. And

|'ve given you references there to Dr. Hal owski's
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testinony, which clearly, clearly support that.

So as paragraph 35 says: (as read)

At all relevant tines concerning the charges,

t he pandem c directive contai ned physica

di stanci ng and maski ng requi renents and

pl exi gl ass barrier requirenents for Dr. Wl

and his staff.
And this applied to all chiropractors, not just
Dr. Vall.

| -- I won't take you through these in any kind of
detail because they're -- they're self-explanatory.
But | would urge you to consider sone of the sections
in there carefully in your deliberations where it's --
| think it's not contentious at all here. There's a
requi rement to keep 2 netres of distancing. There's a
requi rement to have plexiglass barriers. There's a
requi rement to have masking for staff and chiropractors
such as Dr. Wall when they're interacting with
patients. And it's absolutely clear that Dr. VWall was
responsi ble, by the very wording in this docunent, for
his staff to conply with these orders as well as the
requi renents of the pandem c directive as well.

Again, the -- the pandem c directive is -- is
gquoted, and | would urge you to review it in detail in
your deli berations.

If we skip to page 13, paragraph 36 of the

Dicta Court Reporting Inc.
403-531-0590




1367

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

subm ssions is very inportant. Dr. Wall never asked
the Coll ege for an exenption fromthe masking

requi renments of the pandemc directive, and |I've given
you a citation fromDr. WAll's own testinony. And I
stand to be corrected, but I don't think he ever asked
for an exenption as well fromthe social distancing or
pl exi gl ass barrier requirenents. | don't know if he
gave a direct answer to that, but |I don't believe he
ever said he requested any type of exenption for that
as wel .

And as |'ve said in paragraph 37 -- | reiterate
this -- Dr. Wall is responsible, as any chiropractor
is, for ensuring that all of his clinic staff conply
with the pandemic directive. And Dr. WAll very
candi dly acknow edged that, and |'ve given you the
citation fromhis testinony which sets that out. And
Dr. Hal owski was very clear on that point too. And
there's a citation there for Dr. Hal owski's testinony.

So I"'mnow -- and I'mkind of going in
chronol ogi cal order, M. Chair and Hearing Tri bunal
Menbers. [I'msetting the factual stage here. |I'm
going to keep going in chronol ogi cal order.

Par agraph 38 and Section E deals with the CMOH cl osure
and reopening of Dr. Wall's clinic. And | think it's
nore accurately an Alberta Health Services cl osure and

reopening. They're relying on CMOH orders, anong ot her
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things. But paragraph 38 begins with: (as read)

As a result of breaching Section 2(1) of the

nui sance and general sanitation regul ation of

Section 26 of CMOH Order 38-2020, AHS cl osed

Dr. WAll's clinic pursuant to a

Decenber 8, 2020, order of an executive

of fice notice of public closure.
And |'mgoing to characterize that as what | would cal
the first breach by Dr. Wall of his professiona
obligations. So clearly, these are | egal obligations
pursuant to the laws of Alberta. But also for this
hearing, it is a breach of -- and there's the wording
in the charges -- AHS requirenents, orders, directions,
that type of thing. This is the first breach.

Par agraph 39 states: (as read)

There's no evidence before the Tribunal that

Dr. WAll sought to contest that closure

or der.
And if Dr. Wall had concerns with the CMOH or the AHS
actions, well, it was his -- his purview to chall enge
themin court, but he chose not to do that. And I'm
going to kind of pause here and make a point that |
think Dr. Wall's larger fight, his bigger concern,
frankly, is with governnent, not the College. The
College is acting on directions, legally binding

directions from AHS, CMCH, the governnent relaunch
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program fromthe Al berta governnent.

The forumfor challenging those is really the
courts, not challenging themwth the Coll ege of
Chiropractors. But | just wanted to nention that.

Paragraph 40 is very inportant. Dr. Wall's clinic
IS reopened pursuant to a rescind notice order from AHS
dated January 5, 2021. And it has four conditions --
four orders, nore accurately, that he has to conply
with: The first one is that he has to follow the
Col | ege' s pandem c directive; the second is he has to
i npl enent the relaunch plan requirenents; the
second [sic] order relates to booking of appointnents
and getting explicit patient consent to proceed with
booki ng and undertaki ng services regardi ng not masking;
and the fourth order is that he nust ensure all
patients he treats continually wear a mask that covers
their nmouth and nose for the duration of their tine in
the clinic, unless they're able to provide sone type of
exenpti on.

And | think it's absolutely clear -- this is
paragraph 41 -- that Dr. WAll never conplied with
Reopeni ng Order Nunber 1. | think he was very, very
cl ear throughout the hearing that he did not conply
with the pandem c directive, or at |least, to be fair to
Dr. Wall, the masking, social distancing, and

pl exi gl ass barrier provisions of -- barriers up in
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Decenber. For a long tinme he wasn't in conpliance.

So order Nunber 1 of the reopening order was not
conplied with. That's absolutely clear.

And in paragraph 42, | want to nention that
Dr. VWall hinself said he was not in conpliance with
Reopeni ng Order Nunber 4 when he reopened. He chose
not to follow that. |Independently, selectively, he
chose not to followthat. So |I'mgoing to characterize
the failure to conply with Orders 1 and 4 of the
rescind order, the reopening order, as the second
breach by Dr. Wall of |egal obligations for sure, but
al so his professional obligations as a chiropractor.

And | just want to stop and say, aside from
Charter argunents and all those kind of things that
we're going to hear about and tal k about, these orders
are legally binding. And you can't just pick and
choose what you're going to conply with and what you're
not going to conply with. That goes to the very
foundation of the charges and the responsibilities, the
| arger, broader, ethical responsibilities of a
professional, including those that are reflected or
codified in the pandem c directive.

Section F on the top of page 14 gives little nore
context now noving forward, Dr. Wall and the conpl ai nt
itself, conplaint to the College. W'IIl talk about the
fact that Dr. Wall has been a regul ated nenber
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since 1996. He practices at his clinic in Calgary.

Paragraph 45 -- and | think this is very
significant -- Dr. WAll received all of the College
comuni cati ons and requests for conments about the
devel opnment and i npl enentati on of the pandem c
directive that are set out in Exhibit CG1to CG22. A
of those conmuni cati ons where the Col | ege was, as
Dr. Hal owski testified, asking for input, asking for
vi ews, asking for comments, being avail able at all
times, Dr. Vall received all of those. He was aware of
t hem

Al so, inportantly, in paragraph 45, other than
participating in one digital platformfor the period
fromJune to Decenber of 2020, Dr. Wall had no
communi cation with the Coll ege about the pandem c
directive. And that's his own candid coments to you.
And |'ve given you the citation there fromthe
transcri pts where he nmade that statenent.

And then noving on. On Decenber 1, 2020, the
Col I ege received notification from Al berta Health
Services, Exhibit A-2, that it had received a conpl ai nt
fromone of Dr. WAll's patients that he was in
viol ation of the pandem c requirenents, including
failing to have plexiglass barriers, staff not masking,
and Dr. Wall not masking. And, again, | want to

enphasi ze -- we've tal ked about this earlier -- but
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that's a conplaint froma patient. |[It's not com ng
fromthe College. The College had no know edge of any
nonconpliance at that point, but this is a concerned
menber of the public, a patient, saying, | think we've
got an issue here.

At that point, the College's registrar wote a
letter -- that's Todd Hal owski, wote a letter to the
conplaints director advising himof this. Those are
exhibits before you. And the conplaints director,

M. Lawence at the tine, treated that information, as
he was allowed to under Section 56 of the HPA, as a
conplaint. And he then directed that an investigation
occur. And as allowed by Section 55(2)(b) of the HPA,
he conducted the investigation hinself.

| just want to pause there as well and say there
I's absolutely nothing wong or nothing inproper with
the conplaints director choosing to conduct the
i nvestigation thenselves. That's allowed for under the
HPA, and the investigation report is before you as an
exhibit as well.

We then have what ['Il call an interimstep that
occurs, Section 65 order. So the investigation has
occurred. There's a referral to hearing. At sone
poi nt when all of this was going on, the conplaints
director nmakes a request to Dr. Linford under

Section 65 for an interimsuspension of Dr. Wall's
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practice permt pending the outcone of the hearing.

And the rationale, as you know fromthe exhibits,
Is that M. Lawence at the tine -- the conplaints
director -- felt that there was a clear danger and ri sk
to the public because of the nonconpliance of Dr. Wal
with the pandem c directive.

So |'ve reproduced Section 65. It tal ks about the
authority to do that. |In paragraph 50, | tal k about
the fact that Dr. Wall opposed that. And there's a
series of letters fromM. Kitchen opposing that.

Those are exhibits before you.

And Dr. Wall ultimately -- pardon ne. Dr. Linford
ultimately receives comunication -- this is in
paragraph 51 -- from M. Kitchen dated Decenber 10, 2020,
where he says, Look, with respect to one aspect of
this, plexiglass barriers have gone up.

So that's sonetine in early Decenber the
pl exi gl ass barriers go up, but they weren't in place
bef ore then.

So Dr. Linford denies the request for a
suspension, and he orders instead sone interim
conditions. And those are set out in paragraph 52.
There were four conditions. And there is, I wll cal
it, in effect, sonmething of an exenption fromthe
pandem ¢ masking requirenents. And that's

Dr. Linford's decision.
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At the top of page 16 of the witten subm ssions,
| mention -- and this is very inportant, Section 65(2)
says Dr. Wall, a person who is the subject to the -- of
these interimorders or suspension, if it had been
granted, has the right to appeal those orders to the
courts. So that's a standard provision that applies to
all chiropractors, all professions. |If you don't like
the interimorders or the suspension, you have the
right to appeal to the court.

Very significantly, Section 5 does not allowthe
conplaints director to appeal those orders to the
court. And | can tell you that the conplaints director
was not satisfied with Dr. Linford s decision,

di sagreed with it fundanentally and woul d have -- if
the HPA allowed himto, would have appeal ed t hose
orders and sought suspension of practice. But he
didn't have that ability.

What I|'mgoing to say to you -- and | expect
you'l | hear about it from M. Kitchen that this, again,
grants sonething of an interimexenption fromthe
pandem c directive, is fromthe conplaints director,
Dr. Linford, fromhis perspective, Dr. Linford was
wrong, that these orders, again, would have been
appeal ed, that they were dis -- they were
di sproportionate to the very severe actions that were

being carried out by Dr. Wall, and that they shoul d
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have been different.

| think it's very inportant to renenber that these
are interimorders and that Dr. Linford didn't have the
benefit of all the facts and information before you,
and they are not binding and determ native on you.

You, as | said, in Section 80 of the HPA are
given the authority to determ ne whet her unprof essional
conduct has occurred. And any of the statenents
Dr. Linford nmade, which again, the conplaints director
strongly disagrees with, those are not binding on you.

And, again, the conplaints director would have
appeal ed this, would' ve sought a full suspension if he
could have. But he didn't have that ability.

So, again, switching gears a bit, as all this is
happeni ng, there's the question of the letters from
Dr. Salem And during the investigation, Dr. Wl
provi ded a Decenber 12, 2020, letter fromDr. Salem
That's Exhibit AA. And that conmes up after the
conpl ai nt process has been initiated. There's no
nmedi cal information, no attendance at a doctor by
Dr. Wall until then. And very inportantly, in
Section 55 of the witten subm ssions, | nentioned the
fact that the -- the conplaints director felt that the
letter fromDr. Salemwas quite light. It was, |
think, a couple lines long. And he said, Look, | need

nore than this. And he requested and received a second
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letter fromDr. Salem dated January 8, 2021. And this
was a somewhat nore conprehensive letter, had -- |'1]
talk about this in a few-- a fewmnutes. It has a
little bit nore neat on the bone, but fromthe
complaints director's, not nmuch. There's no diagnosis
formally, no prognosis, no treatnent plan, nothing |like
that. And it also contains a series of what |'Il cal
commentary or editorial comments by Dr. Sal em about
maski ng and exenptions and things |like that that don't
really have nmuch to do with Dr. Wall's condition.

So, again, kind of proceeding in sonething of a
chronol ogi cal order, Section | of the subm ssions talks
about Dr. WAll's actions regarding the reopening orders
in the pandemic directive. And again, | think largely
this is uncontradicted evidence and information,
Section 56 says: (as read)

Dr. Wall initially wore masks when treating

patients, but sonetine in June of 2020, he

di scontinued that practice on the basis of a

sel f-di agnosed nedi cal condition.

And |'ve given you sone citations fromDr. Vall's
testinony where he -- he confirnmed that. He also
confirnmed, the bal ance of paragraph 56, that he had no
training in anxi ety disorders, but he self-diagnosed
hi nrsel f and determ ned that he had an anxiety

order [sic] sufficient to qualify for an -- and |
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believe |I've quoted his words, "sone type of
exenption".

Carrying on, then, on June of 2020, Dr. Wall began
treating patients without a mask and w t hout distancing
by 2 nmetres. Again, uncontroverted. |'ve given you a
citation there.

The next paragraph also refers to the fact that
Dr. Wall very candidly stated that his son, staff at
the clinic, were not wearing nmasking, and that his son
didn't have a nedical exenption of any kind, and that
the staff are not required to wear masks. And, again,
|'"ve given you the citations there for Dr. Vll's own
wor ds.

And |'m going to pause there, and |'m going to say
to you that's what the conplaints director says is the
third breach. W have the first and second breaches |
tal ked about, not conplying with AHS Nui sance Act
provi sions, and those kind of things. That's the first
breach. The second breach is not conplying with the
reopening orders for his clinic, at least two of them
maybe nore, but at least two of them And here, we
have | think clear evidence before you of what ||
call the third breach of Dr. WAll's professiona
obl i gati ons.

And as | nentioned later in the -- or just after

that in the subm ssions, Dr. WAll did not provide any
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nmedi cal evidence to the College of his alleged nedica
inability to wear a mask until the Section 56 conpl aint
was initiated.

Par agraph 60 is very, very inportant fromthe
conplaints director's perspective. And | think it's
critical to the -- the hearing. After making the
I ndependent decision to not nmask, Dr. Wall never
contacted the Coll ege to advise them of his decision.
He never contacted the College to ask for an exenption
fromthe pandem c directive. And, again, Dr. Wall has
been very candid about that, and I've given you the
citations for that.

There's al so no evidence before the Hearing
Tribunal that Dr. Wall ever requested an exenption from
the CMOH orders, such that they could apply to him
think 1've told you that chronologically, they couldn't
apply. They weren't, in fact, in effect when
the exenptions were in effect from Decenber to June
of 2020, but there's no evidence that he even tried to
get an exenption fromthe CMOH

Par agraph 63 is, again, sonething that the
conplaints director said -- says is fundanental to this
heari ng. When asked whether it was his obligation as a
professional to notify the College of his concerns
about the pandemc directive, Dr. Wall responded "I

will say yes". And |I've given you the cite for that.
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That occurred during ny cross-exam nation of Dr. Wall.
And that was a very honest answer. And it's a very
critical fact for the Hearing Tribunal.

Again, the conplaints director strongly submts
that Dr. Wall had an obligation as a healthcare
professional to notify the Coll ege of any thought of
not conplying with the pandem c directive, and to
engage in a dialogue with them

"Il speak about this a little bit later on, but I
think Dr. Wall's evidence, when he was bei ng questi oned
by M. Kitchen, is that he was very apprehensi ve about
contacting the College. And he really didn't think
he'd have a chance to get an exenption.

And that may be understandable. And there's
al ways apprehension for professionals when they're
engaging with their regulator. But that's not -- not
an answer to a professional obligation, particularly
when we're tal king about sonething so serious here as
the pandem c directive.

You can't say, |'munconfortable about this.
don't think I"mgoing to be successful. |'mnot even
going to try.

| think there's a clear professional obligation on
the part of Dr. WaAll to do that. And this also ties
into sonmething I'mgoing to talk about in a little

while, and that is with respect to the antici pated
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human rights legislation argunent that Dr. Vall w |
raise. The College couldn't ever accommobdate his
condi ti on because he never asked themto accommodate
his condition. They're in an inpossible situation.

Par agraph 17, starting with -- pardon ne --
page 17, starting with paragraph 64. Dr. Wall stated
the followng in terns of whether it was his obligation
as a professional to notify the Coll ege of his
intention to at |least partly not conply with the
pandem c directive. And there's a quote: (as read)

Yeah, | -- wth respect to nmasking, again,

this was an issue that was affecting ny

health. | believe it was harnful to nme, and

so | didn't think it was necessary to respond

to the College at that tine.
I want to be respectful to Dr. Wall's concerns, or his
position there, but, again, as a professional, you have
hi gher, nore significant onuses and obligations. And
they can sonetines be very, very difficult obligations
and onuses.
( UNREPORTABLE SOUND)
MR, MAXSTON: My apol ogies. M phone just
went off. | set it to silent.

So, again, the comrent here that he didn't think
It was necessary to respond to the College at that tine

really msses the point. There is an overriding,
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| arger professional obligation to do that. Al

i nformation given to the College by a nenber, when it's
in a practice visit, when it's in a practice permt
renewal , when there's an inquiry nade by the nenber,
that's kept confidential. There's been no evidence to
the contrary that any kind of communication that

Dr. Wall woul d've nade woul d' ve been publi shed.
Everything woul d be confidential. And that's reflected
in things Iike Section 118 of the HPA where we have

I ncapacity assessnents of nenbers, where very delicate
heal t hcare i nformati on soneti nes becones the subject of
an incapacity order. And, again, it's all treated
confidentially.

So very respectfully, this is not an answer that
can be given to the charges. Dr. Wall had an
obligation to respond to the Coll ege.

The next thing | want to speak to is Section J of
the -- the submissions. And these are Dr. VWall's
acknow edgenents concerning the factual basis for the
char ges.

THE CHAI R M. Maxston, |'mjust
wondering, for the benefit of those of us witing and
taki ng notes, et cetera, perhaps we can take a

five-m nute break here just to stretch and a bi o break.
Sol -- we'll -- we'll reconvene at 11:15. Five

m nutes fromnow. Ckay?
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14
15
16
17
18
19
20
21
22
23
24
25
26

MR, MAXSTON: M. Chair, why don't you take
ten mnutes? | don't want people to be rushing.

THE CHAI R Ckay.

MR. MAXSTON: Why don't we just take ten

m nut es?

THE CHAI R: Thank you, M. Maxston.

That's -- that's fine wwth ne. So 11:20. W'I| take a
ten-m nute break now. The hearing is in recess.
( ADJ OURNMVENT)
THE CHAI R The hearing is back in
session. We will continue with M. Maxston's
subm ssi ons.
MR. MAXSTON: Thank you, M. Chair. Wat |
intend to do is to continue until noon. If | -- if |
don't stop right at noon, someone can certainly rem nd
me of that. | think we'll want to stop for a lunch
break at 12: 00, and then we can reconvene.

| was on page 17 of the witten subm ssions and
Section J, Dr. Wall's acknow edgenents concerning the
factual basis for the charges. And very significantly
fromthe conplaints director's perspective, there was
an exchange that occurred between nyself and Dr. Wl
at pages 640 to 644 of the transcript where | asked
Dr. Wall about each of the charges. And I literally
read themto -- each of them And he provided very

honest and candi d answers when | went through each of
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1 the charges with him and |'ve reproduced those here
2 for you.

3 So with respect to Charge 1, | asked him"Do you
4 di spute any of those facts?" And "No, | do not". And
5 we had the sanme exchange for Charges 2(a), (b), and

6 (c). Sane exchange on Charges 3(a), (b), and (c):

7 (as read)

8 Q Do you agree with that factually?

9 A Li ke "masks not being worn" | believe

10 IS --

11 Q Yeah.

12 A -- what you neant.

13 Q Yeah, sorry.

14 A That's correct.

15 Q And (b). |Is that factually correct?

16 A Correct.

17 Q And (c). |Is that factually correct?

18 A Correct.

19 And then we have the sane or simlar exchange on

20 Charges 4(a), (b), and (c). Beginning on or about --

21 sorry -- I'"'mat the top page 18. (as read)

22 Q (as read)

23 Begi nni ng on or about June of 2018,
24 Dr. Wll failed to chart and/or failed to
25 properly chart communications with his

26 patients about hi mnot wearing a nask.
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[That's (a)]. Wuld you agree with that?
A Yes, | woul d.
Q (b): (as read)
[ The] staff not wearing masks.
Wul d you agree with that?
A Yes, | woul d.
Q And (c): (as read)
H s patients not wearing masks?

A Yes, | woul d.

And then | had anot her exchange with him a final

exchange, on Charges 5(a) and (b): (as read)

for the factual basis of the charges. There was sone

Q Do you accept that factually?
A Yes.
Q and (b): (as read)

Do you accept that failure to follow the
pandem c directive? Do you agree with that
factual | y?

A Partially, but, yes, with respect to
maski ng; is that what (b) would be?

Q Yeah, | would. Yes, | think, in
fairness to you, |I'mthinking about masking,
soci al distancing, and the plexiglass
barrier.

A Correct, yeah.

| can't overstate the inportance of this exchange
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di scussion in redirect between M. Kitchen and Dr. Wil
about sonme of his defences to these facts. But the
cl ear statenents he nmade very candidly, under oath,
wer e acknowl edgenents by himof the facts that underlie
the charges. And | really think those are -- are not
in dispute. M. Kitchen will talk about defences to
them but those underlying facts are just not in
di spute with respect to all five of the charges.
So I'"'mnow going to take you to Section 3 of the
witten subm ssions and tal k about the Health
Prof essions Act and self-regulation. And as we conment
I n paragraph 66, the charges here focus on a
prof essional's obligations to conply with his
regul atory body. And this would include the pandem c
directive. And that's founded on the College's
over arching and paranount duty of public protection to
ensure safe, conpetent, and ethical practice, and that
there's no harmto patients.
And that is reflected in Section 3 of the HPA,
whi ch sets out the College's mandatory public
protection duties. 3(1)(a): (as read)
A Coll ege nust carry out its activities and
govern its regul ated nenbers that nmanner that
protects and serves the public interest;
[(b)] nust provide direction to and regul ate

the practice of the regul ated profession by
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Its regul ati ng nenbers; [(c) and (d)] nust

establish, maintain, and enforce standards

for registration, continuing conpetence,

standards of practice, and a code of ethics.
And then we have sonme suppl enental sections of
Section 31 that aren't particularly relevant to what
we' re tal king about today.

VWhat | want to enphasize here, is that the word

must" appears in Section 3(1)(a), (b), and (c), and
(d). So these, again, are mandatory | egislated duties
of the College. There's no discretion. The College
gets the privilege of self-regulation, and its nenbers
do, but it's prem sed on these mandatory duties being
conplied wth.

And Section 6 of the HPA states that the Col |l ege's
Council is responsible for carrying out those
functions. |'ve quoted you that section here. | won't
take you through it, but it gives the Coll ege Counci
the clear, legislated authority to carry out that
public protection function. And one of those things
woul d of course be the ability to create the pandem c
directive, which was required by | aw, relaunch docunent
and CMOH Order 16-2020.

Section 69 mght seemlike a mnor thing, but | do
want to enphasize it. The College's Council is nmade up

of chiropractors and nenbers of the public. And I'm

Dicta Court Reporting Inc.
403-531-0590




1387

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

going to just kind of pause here. And | think there
was, at tinmes, a thread, T-HRE-A-D-- not threat -- a
thread of subm ssions from M. Kitchen, and perhaps in
Dr. Wall's responses, that the College Council was
blindly following authority, that it was doing things

t hat were sonehow i nappropriate, that they were, again,
just followng the CMOH wi t hout any kind of

I ndependence or decision-nmaking. And I'll talking
about the how the pandem c directive was created, and |
think that wll dispel that argunent, all that happened
init.

But here it's inportant to renenber that this is
self-regulation. Self-regulation. Wich neans that
there are chiropractors on the Council. These are
fell ow nenbers of Dr. Wall's profession, his peers, who
are deciding, anong other things, to create the
pandem c directive.

And equally inportant, there are nenbers of the
public on the College Council. They are there to
provi de the public's perspective and, where
appropriate, to act as a check and balance if it
becones too profession-specific.

So | just want to enphasize there that the Coll ege
Council is a nultilayered body. It's Dr. Wall's peers.
It has public representation. And there's no evidence

what soever that the Coll ege Council did anything other
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than properly carry out its Section 6 duties when it
created the pandem c directive.

|'"ve also got, in the follow ng section of the
subm ssi ons, sone excerpts from sonme case | aw which
expand on the meaning of Section 3 of the HPA, and this
public protection | egislated nmandate that the Col |l ege
has. And | think these are inportant to reinforce the
requi renments for engagenent and conmuni cation and
candour and openness that Dr. Wall had with the
Col | ege.

So we | ook at the Alberta Court of Appeal in
Zuk v. Al berta Dental Association and College. The
first quote there is from paragraph 94. And it says:
(as read)

Section 3 of the HPA has a purpose: to

govern the profession in a manner that

protects and serves the public interest.
There can be differing views on this, but that's the
starting point, is it serves the public interest. And
a couple of lines down, the fourth line down, there's a
sentence right on the end: (as read)

This statutory objective is pressing and

substantial, and of great inportance.
So this is serious stuff we're tal king about here.
It's not casual. |It's pressing. And there's an

obligation on the College to protect the public
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interest, and I would say even err on the side of
caution in protecting the public interest and avoi di ng
harm before it happens.
And that takes nme to Section 123 in the Zuk
deci sion. And about four lines down, there's -- it
begins with 31. It says: (as read)
Section 31 of the HPA grants the ADAC t he
authority to not only protect the public from
denmonstrabl e harm but also to ensure high
et hi cal standards and professionalism and
foster an environnent in which the dentistry
prof essi on can nost effectively serve the
publ i c.
If you skip to the bottom of the page, there's a quote
fromthat decision where they're quoting another case,
Brown v. Al berta Dental Association. Right at the
bottom of the page: (as read)
Furthernore, in order to neet the objective
of public protection, it is essential to
mai ntain the honour and dignity of the
profession. To neet these objectives, the
| egi sl ati ve schene nust allow for controls on
a dentist's or chiropractor's business.
And then there are other cases that |'ve quoted you
t hat enphasi ze the i nportance of self-regul ation.

Mussani v. Coll ege of Physicians and Surgeons
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i nvol ved a case entirely different fromthis, where
there was sexual ly i nappropriate conduct with a
patient, and there was an argunent because the penalty
was revocation of licence, that the Charter was
violated. That was the -- the physician saying
Section 7 and 12 of the Charter was viol at ed.

And the Court said sonething very inportant in
par agraph 41: (as read)

The weight of authority is that there is no

constitutional right to practice a profession

unfettered by the applicable rules and the

st andards which regul ate a profession.
And then Tanase, the next case |'ve quoted, is at
paragraph 73. Again, totally unrelated facts, a sexual
m sconduct allegation. But the principles are
i nportant. Again, they quote Miussani. The Court --
this Court held that there was no constitutional right
to practice a profession, nor is there a common | aw
right to practice a profession free of regulation.

Third line down: (as read)

The right to practice a profession (in that

case, law) is a statutory right -- an

I nportant right, to be sure, but a right that

I s subject to adherence to the governing

| egi slation and the rul es nade under it.

And | couldn't have said it better than that. And, you
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know, we're not talking here about blind obedi ence and
conpl i ance w thout thinking and those types of things.
Dr. Hal owski took you through Exhibit G1 to G 22,
where the Coll ege wanted input fromits nenbers, made
significant efforts to get input fromits nenbers about
the nature and content of the directive: how it was
going to be created; how it was going to be

I mpl enment ed.

Wen | wite -- read these excerpts fromthe
cases -- and | don't think the judge -- judges intended
this either -- it's not about blind obedience to sone

crazy, highly irregular provisions that a profession
m ght create. It's about the overall obligation to
have adherence to professional regulation and the

i nportance of that to, again, adhere to the governing
| egi sl ati on and the rul es nade under it.

The next section of the subm ssions tal ks about
sonet hing call ed the "ungovernability principles", and
| want to be very fair here that this is a situation
where | want to nention to you sonme other case | aw
whi ch reinforces the inportance of conpliance with a
prof essional regulator. But ungovernability, again, to
be fair, arises in the context of the penalty phase of
a hearing. And it's not really a charge. It's a
finding that a Tribunal can nake saying there's been

such extensive nonconpliance, a nenber is ungovernabl e.
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So we are not at the penalty phase here. But |
wanted to nmention sone of these cases because the
principles they tal k about are, broadly speaking,
again, very inportant about this concept of
self-reqgul ation and the obligations that professionals
have.

So if you go to page 21, there's a quote from an
Ontario v. Savic decision. And it says: (as read)

Ungovernability speaks to a pattern of

conduct that denonstrates that the nenber is

unprepared to recogni ze his or her

prof essi onal obligations and the regulator's

role. The privilege of professional

regul ati on depends on nenbers' wllingness to

be governed in the public interest, and to

abi de by the directions of the Coll ege.

And then the next case, Law Society v. Sloconbe, very
I nportant quote: (as read)

Wt hout conpliance, the Law Society is unable

to fulfill its role of protecting the public.
Foundati onal requirenent of self-regulation is nmenber
adherence to those rules, regulations, and requirenents
of the profession. And, obviously, why is that so
inportant? Well, so the public has trust. This
privilege of practicing in a profession neans that

whenever sonmeone wal ks into an office of a
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prof essional, a doctor, dentist, |awer, architect,
chiropractor, what have you, they know that there's an
onus on that nenber to conply with their -- their

prof ession's requirenents and that they can trust their
menber in that regard. And it involves candour and
openness and honesty, sone of the things that | think
Dr. Wall's choices were inconsistent wth.

That kind of ties into paragraph 78, where | talk
about the fact that, again, ungovernability arises in
penal ty phases, but those principles are applicable
because we're looking at Dr. Wall's conduct and his
del i berate decision to not engage with the Coll ege
about the pandem c directive, to not cone forward and
engage in a discussion wwth them to provide feedback,
to request an exenption fromhis -- fromthe pandem c
requi rement, and his decision to i ndependently
sel f-di agnose and -- and rely on that.

So, again, the next paragraphs in this section
tal k about the fact of the -- the affirmative -- or the
conplaints director's subm ssion that there's an
affirmative obligation on Dr. Wall, again, to be open
and honest and candid and engaged with his regul atory
body. And instead of doing that, until the conpl aint
notice was received fromthe AHS, Dr. Wall chose to
mai ntai n secrecy, frankly, about his nedical condition

and what he was doing at the clinic. And that's just
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not consistent with self-regul ation.
And Dr. Wall has acknow edged that obligation in
the Qand A that | nentioned to you where he tal ked

about it. It was his obligation to contact the
College. It was his professional obligation.
G osing comments there, | tal ked about the fact

that, again, it's untenable for a professiona

regul atory body to maintain professional regulation of
privilege granted by governnment if there is selective
nonconpl i ance by regul ated nenbers.

So, again, fromthe conplaints director's
perspective, there's an affirmative obligation here, a
cl ear professional obligation for Dr. WAll to engage,
to communi cate, to be open, to be candid, and to act,
frankly, differently than he did.

The next section of the witten subm ssions talks
about anal ysis of the docunents and testinony before
the Hearing Tribunal. And I'll begin by saying that
there are volunes, literally, of transcripts. | think
we' ve got a thousand pages of testinony for you to | ook
t hrough, close to that anyhow. There's a | ot of
information for you to digest. And the conplaints
director would urge you to | ook at those transcripts as
careful |y as possible.

|'ve credited sone appendices to the witten

subm ssions which set out selective portions of the
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testinony which we think are very, very inportant for
you to review. |'mgoing to take you through those.

I"'mgoing to try to be as brief as | can. But there
are sone inportant things to enphasize.

So, M. Chair, to avoid the -- the handwiting
concern that you tal ked about before, | wonder if | can
ask everyone to go to Appendix 1. Again, there should
be a bookmark function on the right-hand side of the
subm ssi ons, once you've -- you've opened them that'l
take you right to Appendix 1. And I'll just wait a
mnute or two to make sure that everybody has them
And this will be the summary of Dr. Hu's evidence.

THE CHAI R M. Maxston, if |I could
interject for a nonent. This is the first opportunity
or occasion during your subm ssions where a witness's
nane has been nentioned. And in this case, it is

Dr. Hu. H's nane was not covered by our previous
order. But | just want to clarify for the observers --
["1l just reiterate what | said before -- that the --
that the partial publication ban included the
identification of the witnesses, the Tribunal Menbers,
and Counsel .

So those are the people whose nanes are not to be
published prior to this matter having reached a final
deci si on and that decision being published. So that

was just -- just a rem nder for the observers as we my
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now be getting into nentioning nanes. Thank you.

MR, MAXSTON: M. Chair, 1'll assune that
everyone is at Appendix 1. And before | take you

t hrough again, very high |evel, the excerpts here that
|'ve prepared, | just want to tal k about sonething that
| mentioned to you at the beginning of the hearing in
nmy openi ng subm ssions. And that is why we called

Dr. -- Dr. Hu when the conplaints director's position
is this really isn't about masking, it's about a |arger
sel f - gover nance questi on.

And as | said to you, we had not intended to cal
an expert w tness on masking or social distancing and
COvVID, but M. Kitchen advised us, fairly, that his
client was going to be calling expert wtnesses, at
| east three, and then the Tribunal allowed a fourth
expert witness. And we knew about at |east the three
wel | before the hearing. So we called an expert
W t ness because we -- we didn't want to be faced with
the argunent that M. Kitchen m ght make that, Hey, we
had four w tnesses -- expert wi tnesses testify, and the
Col | ege had none testify.

W wanted to be very clear that, you know, we
called Dr. Hu for a reason, and it was to provide
context to the other expert w tnesses that were
testifying.

And as I'mgoing to talk about in a little while,
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there's conflicting expert evidence on maski ng and
social distancing and COVID. And that's fine. There's
all kinds of different views from stakehol ders and
gover nnent and policynakers and nenbers of the public.

As I'mgoing to talk about to you |later on, the
test really here is whether there was a reasonabl e
basis for the College to i nplenent the pandenic
di rective and the masking requirenents and soci al
di stancing of plexiglass barriers it contained. There
doesn't have to be an absolute correct answer, which |
think is what Dr. Wall wants to nake this hearing about
in terns of masking and social distancing, et cetera.

So that's Dr. Hu, why we called him And, again,
let's not lose site of the fact that this -- there's
goi ng to be divergi ng opinions about COVI D-19, but
that's not really the issue before you.

So if you ook at Dr. Hu's excerpts here, you'l
see on page 1 | talk with himabout his CV, how he's
worked with the AHS and the CMOH. He tal ks about the
conmuni cation -- pardon ne -- the work he did with AHS
and his responsibilities for actually responding to
COvl D- 19.

The bottom of that first page, he tal ks about
working with the Public Health Agency of Canada and his
consulting role that way.

If you go to page 2, the first highlight -- or the
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first note is page 121. And there, he tal ks about the
fact that he hel ped devise and i npl enent AHS naski ng
guidelines and -- for the infection prevention and
control commttees.

We skip down to the next set of quotes. He talks
about being involved with the Gty of Calgary,
providing themw th advice about their masking byl aw.

Next section, begi nning on page 127, |'ve quoted a
few things about the fact that he's been a nedical
of ficer of health, and he's advised public health
bodies in Calgary in that regard. You'll see towards
the bottom of the page that he tal ks about Alberta
Heal th Services and the fact that he was the initia
chair of their scientific advisory group, or SAG
That's page 128. At the bottom of that page, he talks
about working very closely with the Gty of Calgary
provi di ng recomrendati ons about the pros and cons of
maski ng, that type of thing.

Page 131. |I'mon page 3. |If you go to the top,
there's a quote about the role of the CMOH, what that
Is, the fact that the CMOH sits wthin Al berta Heal th,
and it sets overall health policy.

The excerpts frompage 132 relate to the fact that
the CMOH issues -- can issue legally binding orders and
instrunents that essentially limt people' s activities

to prevent the spread of infectious diseases or other
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heal t h hazar ds.

He tal ks about the fact that the CMOH orders are
prepared in -- within the Mnistry of Health. Two
sections at the bottom he tal ks about the CMOH maski ng
orders and the fact that they were created. This is
page 137 at lines 18 and 19: (as read)

Because we know that masking at indoor places

reduces transm ssion of COVID.

And then he tal ks at the bottom of that page, when we
wer e tal king about Order 16-20, that all regul ated
heal th Col | eges have to conply with it.

W go to the top of page 4, there's a continuing
set of excerpts, lines 11 to 25, where he tal ks about
the fact that Colleges were required to cone up with
the pandem c directive and that there was oversi ght
fromthe CMOH in the fact that they could revise them

The middl e of that page, page 143, he tal ks again
about CMOH Order 16-20 and the Col | ege creating, being
required to create their own pandemic directive. He
tal ks about the fact, in the page 144 excerpt, that
there was a CMOH giving deference to the Colleges to
create pandem c directives that really fit the
particul ars of each of their professions, close-body
contact care providers like chiropractors being an
exanpl e, and the fact that the CMCOH had an oversi ght

function as well on those.
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The bottom of that page, he tal ks about the fact
that there was mandatory naski ng when treating patients
under CMOH Order 16-2020. |If you go to the next page,
page 5, beginning at page 151, he again tal ks about
CMOH orders requiring masking. And when you have the
time to read that excerpt, you'll also see a conmon
theme here: Masking protects the user and the people
around the user, patients.

Bottom of page 5, he tal ks about the AHS
docunents, those AHS exhibits that we had entered as
exhi bits and their inportance and how t hey echo and
support the benefits of nasking.

If you go to page 6, you'll see beginning on
page 158, the section on 158, and above that, again,
there's dual protection for masking: The wearer and
t he persons around them

He tal ks about, an excerpt on page 162, there's
overwhel m ng evi dence show ng that masks reduce
transm ssion of COVID, especially in a healthcare
setting. Dr. Wall has presented experts who have their
own studies and can rely on them And, again, as |'ve
said to you, this isn't a conclusive debate. There
just has to be a reasonable basis for the College to
adopt the pandem c directive.

He's very candid, at the bottom of page 6, that
initially Public Health was saying -- Public Health
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Canada was saying, You don't need to nmask. But he
said, You know what? |'mon page 7 here. As we becane
nore aware of COVID- 19, we knew that nmasking was the
right thing to do, and we changed our direction based
on the good information we had.

Page 7 in the mddle, he tal ks about greater
interactions: (as read)

The greater the interactions with people, the

greater the risk of COVID.
He talks a little bit on page 7 about the need for an
actual physician to nake a diagnosis for a nedical
exenption, not self-diagnosis. And that I'll get to.

This was al so echoed by sonme of Dr. WAll's own expert

W t nesses.
So I'lI'l invite you to look at Dr. Hu's testinony
in greater detail, but these are sone -- sone excerpts

we wanted to provide to you.

|"mgoing to take you next to Dr. Hal owski's

excerpts. And I'll take you through those. These are
Appendix 2. So I'll just wait a mnute until you're
all there. | notice it's 13 mnutes before 12. |

mght just go a little bit over 12 because | think -- |
don't know if | can do this quite in 13 m nutes, but
"Il see, M. Chair.

So, again, we'll ask you to | ook at Dr. Hal owski's

entire testinmony. | think it was very conpelling. On
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the first page of this excerpt, he tal ks about the fact
that the Council is conprised of public nenbers and
chiropractors. In the mddle of the page, 310 to 311
and 314, he tal ks about the fact that there is a |ack
of training for all chiropractors, substantive
training, in pandemc matters and public health.

Begi nning at the bottom of page 1, he tal ks about
what began happening in March of 2020 when they

started -- College Council started hearing about --
THE CHAI R M. Maxston, you're freezing
up.

MR MAXSTON: Ch, I'msorry. Can everyone
hear ne?

THE CHAI R My entire screen is frozen.
MR. FlI SCHER: | " m havi ng no problem --

MR, MAXSTON: Sir, I"'mwondering if that

m ght be your screen al one.

MR. KI TCHEN: Yes. Chair, it's on your end,
I think.
THE CHAl R It's cone back on. [|I'msorry.

D d anybody el se encounter problens, or was it just ne?
MR. Fl SCHER: W think it was just on your
end, M. Chair.

THE CHAI R Ckay. | apol ogize. |'m not
sure why. | usually have a very good connecti on.
Could I just ask you to go back one statenent,
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M. Maxston.

MR MAXSTON: Yes. | was on the bottom of
the first page, and it's Dr. Hal owski's testinony about
what started happening in March of 2020 when the
Col | ege started hearing things fromDr. H nshaw about
COVID and public health initiatives and those types of
t hi ngs.

The next page is 2 to 3 and 4. 1'll go through
these inalittle bit of detail when | tal k about the
devel opnent of the pandemic directive. But I'Ill just
say for now, it's absolutely clear fromDr. Hal owski's
evi dence that there was a significant anmount of
research and activity and consultation that occurred,
including wth the Federation of Chiropractic Colleges
of Canada, with other Al berta Health Professions Act
regulators, with a whole host of individuals in
devel opi ng the pandemc directive. H s testinony on
page 3 tal ks about the nenber consultation that
occurred, the town halls, the Thought Exchange pl atform
And very inportantly, in the mddle of page 3 -- of the
headi ng page 320 to 21, what is the purpose of having
all this comunication, those 22 exhibits | took you
through at the hearing, he says, Well -- this is
line 26. It's really inportant -- 25: (as read)

Its really inportant for us. Like, we are a

very transparent organization. Just |ike our
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menbers, this was novel for us, and we were

doi ng our absol ute best to nake sure we

provi ded a safe environnent for the public,

but we al so needed to nake sure it's

enf or ceabl e.
If you go to page 4, beginning with the headi ng
page 324, he tal ks about the subm ssion of the pandem c
directive. He talks about the fact that there were no
changes nade to it by the CMOH  He tal ks about the
fact that the -- there were no -- why there were no
exenptions in the CMH -- pardon ne -- in the pandem c
directive, because there was an expectation from
Al berta Health Services and others that you woul dn't
have any exenption for close-body contact healthcare
provi ders.

And he does talk at the bottom of page 4 that
t here was discussion at the Council |evel about the
t hought of exenptions. And if you go to page 5 at the
top -- again, I'mreally junping here, M. Chair; you
can look at this in greater detail later on -- he tal ks
about the inplenentation of Telehealth. Council is
alive to these issues of howthis is going to change
chiropractic practice when they have the pandem c
directive. And he tal ks about Tel ehealth being a new
nodal ity, brand new.

Page 5 tal ks about orders -- CMOH Order 16-2020
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and, again, the guideline | took you through and the
requirenment in it for masking and how t hey created
their own pandem c directive.

When you go to page 6 and you | ook through it,
you' ||l see that he was very clear, and docunents are
clear on the face of it, the relaunch docunent on
Order 16-20, that having that pandem c directive was a
condition for reopening, that there was no doubt in
anyone's mind the chiropractors couldn't return to work
unl ess that pandem c directive was in place.

When you go to page 7 -- again, | invite you to
| ook at this at your leisure. Again, he tal ks about
the fact that there was considerati on of exenptions,
but the Coll ege Council decided that public safety
out wei ghed the need for -- or the possible need for
exenpti ons.

Page 8 tal ks about PPE requirenments and the AHS
positi on on mandatory maski ng. He tal ks about the fact
t hat surgical masks are the mninmum required standard.

Agai n, sone excerpts on page 9, beginning at
page 343, where he tal ks about who is responsible in a
chiropractic clinic for ensuring staff conply with the
pandem c directive. Wll, it's the chiropractor. W
talked a little bit about that before. And he talks
about the two-way protection as well, two thirds of the

way down the page: protection for the wearer, and
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protection for the patient.

Agai n, sonme comments at the bottom of page 9 that
the Coll ege Council considered | ess restrictive
nmeasures, but if you go to page 10, ultimately felt
that -- those were discussed, but that masking, or
requi red masking at all tines was the -- was the
i nportant factor to consider.

Page 10, he tal ks about the fact that there are
ot her HPA col | eges who created pandem c directives.
And this is mdway down on page 10 under the headi ng
page 345 at line 23. Oher HPA Col |l eges created
pandem c directives, and, to his know edge, they al
had mandat ory maski ng requirenents.

Page -- pardon ne -- page 11. Sone nore comments
at the top about the AHS docunents being consi dered and
the reasons for AHS masking. Very inportantly, at the
bottom of that page, the bottom of page 11, | ask
him-- this is line 21. (as read)

To your know edge, has AHS ever granted an

exenption for masking for the health workers

t hey regqgul at e?

And his answer is "no". And he says specifically, |
spoke to AHS and -- about this, and even where they had
| atex allergies and things |like that, there was no
substitute for a procedural mask. That was on page 12.

Pages 12 and 13 tal k again about the consultation.
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All those notices that went out to the nenbers,

Exhibit CG1 to G22. And all of themreceived them

He tal ks agai n about Tel ehealth being a new nodality.
Page 13 tal ks about the -- again, the

comuni cation and the desire for feedback. That's

goi ng ahead to page 14 as well. Page 14 -- | think I

menti oned this before, but mdway through page 14 on --

it'"s line 10, Did you receive any emails fromDr. Wall,

any feedback about the directive? And the answer to

that is, No.

And then | take himthrough the -- in the bal ance
of these pages, take himthrough the -- again, the
devel opnent of the pandemic directive. You'll see

guotes from him on page 16 about that, about the fact
that -- maybe 1'Il let you get to that page, page 16.
On line 15, he says: (as read)
So we -- again, we were always very open and
comruni cative with nenbers, especially when
guesti ons were com ng up.
And a chunk down fromthat line 17: (as read)
Q So this is an opportunity [we're tal king
about these notices] for nenbers to contact
you agai n?
A Yes, it is.
Top of page 17, he says: (as read)

We're available to be communicated to at all
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times.
The middl e of that page, he tal ks about the fact that
there were no emails or phone calls fromDr. Wall about
t he pandeni c.

The bal ance of the docunent -- pardon ne --
page 18, tal ks about the fact that the pandenic
directive was fluid and that the College Council was
al ways alive to issues that m ght require change.

Page 19 is very inportant. |In the mddle of that
page, starting on the pages -- the quotes from
pages 415 to 416, he tal ks about the fact -- and this
was under cross-exam nation with M. Kitchen -- that
the Col |l ege Council did consider human rights and
constitutional issues when they created the pandenic
directive. But they decided that the -- the overal
responsibility was to practice in as safe a way as
possi bl e and protect patients.

So he's -- again, that was a live issue for the
Col | ege Council when it was going through -- going
t hrough the devel opnent of the pandem c directive.

M. Chair, | was a little faster than | thought.
So the last five mnutes maybe |I'l|l try to take you
through -- this wll finish the conplaints director's
W t ness sunmaries -- Appendix 3 which is David
Law ence's testinony, excerpt from David Lawence's

testinony. And I'll just wait a m nute and make sure
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everybody is at Appendi x 3.
Again, just very, very briefly.
THE CHAI R M. Maxston, just for the --

just for the benefit of the observers, M. Lawence was

the former conplaints director, | believe --
MR MAXSTON: That is correct.
THE CHAI R -- and who has since retired

and has been replaced by M. Fischer.

MR, MAXSTON: So, M. Chair, page 1 talks
about M. Lawence's testinony that regul ated health
prof essionals have to conply with their professiona
obligations to protect the public.

There's sone discussion at the bottom of page 1
and page 2, the top of page 2 that there was no
exception or exenption fromthe pandem c directive.

He goes on to tal k about the -- on page 2, the
Section 56 conplaint and how it cane to the Coll ege's
attention. Page 3 is inmportant. In the mddle he
tal ks about -- again, | don't think this is
controversial, but page 3, there was a quote from
page 465, did Dr. Wall indicate whether or not he was
masking. This was in the context of the investigation.
He said he was not. W tal ked about the Section 65
orders on the next couple of pages there.

Page 4, there's sone discussion. There's

di scussion there about the letter fromDr. Salem the
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first letter from Decenber 12 of 2020. And if you go
to the top of page 5, you'll see M. Lawence
expressing his concerns, that he thought that was a
very general note, and that's why he asked for the --
for the second letter.

There's a very inportant exchange on page 5 from
page 48 of the transcript, What was your -- this is ne
tal ki ng, nme asking the question: (as read)

What was your expectation if a nenber

couldn't conply or was thinking of not

conplying with the pandem c directive?

And then the answer: (as read)

So if there's questions about conpliance, |

woul d expect that they would -- usually what

menbers do, is they reach out to the

regi strar and they tal k about, you know, what

the -- what options may be available or, you

know, a question about, you know, if they're

not sure about sonmething. Usually the

registrar fields those types of questions,

and they reach out about that.

Bott om of the page, he echoes sone of the coments that
| made earlier to you about sel ective nonconpliance or
sel ective conpliance, to put it differently, is a

pr obl em

If you go to the next page, it tal ks about the

Dicta Court Reporting Inc.
403-531-0590




1411

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

conversations that Dr. WAll -- the conversation that
Dr. Wll and he had. And at the top of page 6 on
Decenber 3 -- and he indicates that there was sone

di scussi on about hunman ri ghts accommodati ons and the --
this is line 3 here. | think he said sonething to the
effect of, Isn't there a human rights part of this? |
don't know t he exact words, but sonething to that
effect.

So that's in Decenber. That's the first tinme any
even broad discussion of accomodati on or exenptions
cone up. And I'mnot even sure it was -- | don't think
it was, frankly, even a request for an exenption or
sone type of acconmodati on.

And if you go to the |ast page, page 7, there's a
guot e, page -- about page 530. Again, did Dr. Wl
ever ask for an exenption, line 23 to line 24. No, he
didn't.

And then we have sonme comments from page 532 about
the fact that Order 16-2020 was mandatory and t hat
there was required nmasking.

M. Chair, that is a very brief, high |evel
sunmary of the conplaints director's wtness testinony.

| see it is 11:59, so Imgoing to, again, urge you
to review the testinony in detail. But |ook through
those. Those excerpts mght be helpful with you. [|'m

assum ng you're also going to want to take a break now
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for
now t 0o,

THE CHAI

| unch.

I
R

And |'m avail able to answer any questions
shoul d say.

Thank you, M. Maxston. |

think we will

reserve on any questions unti

you finish

wi th your subm ssion.

how | ong you woul d require after

MR, MAXSTON
about, you know,
think I started at 10: 30.

back at 10:20 or 10: 30,

need about anot her

two to three hours in total.

hour ,

Just can you give us any idea of
| unch?
woul d t ake

And |

| was thinking I

Am | right? Because we cane

so I"'mthinking 1"'mgoing to
What

hour and a hal f. [''m

going to do when |

cone back is I'mgoing to finish up

with ny review of, in this case, Dr. WAll's wi tnesses,

and then I'"'mgoing to skip back to the witten
subm ssions and take you through the bal ance of them

THE CHAI R Okay. That's great. Then we

will break for lunch. And I'mgoing to extend lunch a

[ittle bit until 1:15 when we reconvene. It's -- |

need to pick up sone ink, so | wll do that during

| unch. And we wll -- we wll recess for now and

reconvene at 1:15.

PROCEEDI NGS ADJOURNED UNTIL 1:15 PM
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Proceedi ngs taken via Videoconference for The Coll ege

of Chiropractors of Al berta, Ednonton, Al berta

June 16, 2022 Af t er noon Sessi on

HEARI NG TRI BUNAL

J. Lees Tri bunal Chair

W Pavlic Legal Counsel

Dr. L. Aldcorn CCOA Regi stered Menber
Dr. D. Martens CCOA Regi stered Menber
D. Dawson Publ i c Menber

C. Barton CCOA Hearings Director

COLLEGE OF CHI ROPRACTORS OF ALBERTA

L. Fi scher Acting Conplaints Director

B. E. Maxston, C Legal Counsel

FOR DR. CURTI S WALL
J.S.M Kitchen Legal Counsel

A. Vidal, CSR(A), RMWR Oficial Court Reporter

( PROCEEDI NGS RECOMVENCED AT 1:18 PM
THE CHAI R kay. We will continue. The
hearing is in session once again. And | believe that

M. Maxston is -- will continue with his subm ssi ons.
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MR MAXSTON: Thank you, Chair.

You may have recall before we broke for |unch, |
was taking you through sone transcript excerpts that
appear as appendices to the conplaints director's
witten subm ssions. | just ask everyone to go to
Appendi x 4, which is, again, sone excerpts from
Dr. Wall's testinmony. And I'Ill take you through those,
frankly, quite briefly. [1'mgoing to be speaking to
this in sone respects in other parts of ny subm ssions,
and some things |I've covered, but | wouldn't mnd going
through a few things with you
THE CHAI R If you could just give us a
nonment to get to Appendix 4. That's page 79? Page 80,

| guess?
MR. MAXSTON: Sounds ri ght.
THE CHAI R Okay. Thank you. Everybody

is okay? Al right. Thanks.

MR. MAXSTON: So, M. Chair, again, these
are excerpts. |'ll just start on page 1 about hal fway
down the page. There's a confirmation, again, Dr. WAl
candidly admtting that in June he stopped wearing a
mask and stopped utilizing 2 netres of distancing.
There's sone comments on the bal ance of page 1 about
the nedi cal note and not receiving that until

Decenber 5. And at the bottom of that page, sone

coments, again, confirmng that Dr. Wall's son was not
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maski ng when he was working at the clinic.

If you go to page 2, beginning with the entry on
page 606, you'll see an exchange where | start with a
guestion saying: (as read)

Do you think the College is trying to protect

t he public?

And Dr. WAll answers "yes". And then he indicates that
there is sone type of coll aboration between AHS and the
Col | ege where the College wants to please authority,

et cetera.

And | kind of touched on this a little bit before,
but | would just, again, enphasize there's no evidence
bef ore you of any inappropriate collaboration or
anyt hi ng i nproper by the College Council in dealing
with AHS or the CMOH.

The bottom of that page, the excerpts on page 612
tal k about the fact that he can al ways contact the
Col l ege. He doesn't need a standard of practice that
says, Call us. Dr. Wall, like any nenber, is able to
reach out at any tinme and contact the College. And
then at the bottom of that page, again, a comment
enphasi zing that Dr. Wall acknow edges he didn't
contact the College until Decenber of 2020.

The next page of the transcript excerpts starts at
page 619. At the top, again, confirmng Dr. Wall's son

isn't masking. He confirnms at the mddle of the page
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on page 621 that he's not, again, conplying with

condition 4 of the reopening order.

At the bottomof that page is a -- an excer pt
where | indicate or ask himabout whether there was
any -- he didn't ask whether there was any w ggle room

in any of the College's docunents, and he

acknow edges that's the pandenmic directive and the
flexibility. And he acknow edges at the bottomthat he
believes the College was acting in what their view was
good faith in ternms of creating a pandem c directive.

On to the next page. Again, a comment about this
argunent that the College is trying to please the CMOH,
but Dr. Wall acknow edging that there's no substantive
evi dence being tendered. He refers to sone likely
col | aborati on between the Coll ege and AHS or CMOH,
which | think there was col |l aboration, but there's no
evi dence of any i nappropriate coll aboration.

Then there's a conment at page 640 about the fact
that until the pandem c cane -- cane around, he had
conplied with all College requirenents and directions
i n the past.

The next few pages, M. Chair, are sonething |I've
taken you through before, which is the exchange | had
with Dr. WAll about the factual basis for the charges
when | took himthrough each charge. So | won't take

you t hrough those.
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I f you skip ahead about three or four pages,
there's an excerpt -- ny apologies. These are not

nunbered. It starts off wth |ine 2020 -- pardon

nme -- 22, that you are required to mask when treating
patients. |'Il just |let everybody get there.
THE CHAI R So just to be clear,

M. Maxston, we're back in your presentation, or are we
finished wth the exhibits?

MR, MAXSTON: No. I'mstill taking you
through -- ny apologies. |I'mstill taking you through
Dr. Wll's -- the excerpt of Dr. Wall's evidence or
transcript --

THE CHAI R Okay.

MR, MAXSTON: -- pardon ne -- and |I'm asking
you to go to about page 6 or 7 that starts off with
line 22 at the top, with the line that you were
required to mask when treating patients.

THE CHAI R: Does it start off "Order
Nunber 4 says Dr. Curtis Wall nust ensure"?

MR, MAXSTON: It literally starts off with
line 22, that "you were required to nask when treating

patients?" And a question mark.

THE CHAI R Yes. | have it. |'msorry.
MR, MAXSTON: No. M apol ogies. These were
| onger ones. | shoul d've nunbered the pages.

On this page, there's an exchange about the CMOH
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orders and the fact that, again, there were certain
exenptions. But they were not in place during June to
Decenber of 2020. Sonme comments about CMOH

Order 16-20.

| f you go to the next page, which starts off with
line 21, "Q So |I think you may have di scussed this."
There's sonme coments there about the pandem c
directive and the AHS orders. W talk about the
physi cal barrier requirenent at the desk of the clinic
and those types of things.

If you go to the very next page, beginning with
line 12, "also not avail able". Again, just very
briefly, there's sonme coments here where Dr. Wl
confirnms that he chose to conply with the AHS rescind
order. | think if we |ook at subsequent parts of the
transcript, it's clear that he didn't conply with al
four of those orders, but | just want to point this out
to you fromthe transcript.

If you go to the next page that begins with
line 26, "Yes, | agree". Right on line 25, ny
question: (as read)

Q Did you take the position you had to get

consent froma patient when you weren't

maski ng?

A No, | did not.

And t he next excerpts, from pages 671 to 672, are
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Dr. Wall -- I'"Il just read this. It's alittle easier.
Line 15: (as read)

Yeah, | was really asking that because you

sort of objected, so ny point, | think the

answer was from June 2020 onwards, there

isn't charting about Dr. Wall's masking or

not being nmasked, and | think Dr. Wall said

that is correct. [And the answer is] That is

correct.
That go right to Charge Nunmber 3 which says there was a
failure to chart. So | just wanted to point that out
to you.

If you go to the next page, which begins with
line 9, "Dr. Hu through thenf, there's a discussion
there about the AHS exhibits and Dr. WAll acknow edgi ng
that there are other studies that are strongly in
support of masking. In line 21, he says: (as read)

| think there are probably multiple studies

that would say they are in strong support of

maski ng.
The point here is just, again, the diversity of studies
and the differences of opinions that are out there.

The bal ance of that page relates to self-diagnosis
of his nedical conditions, and the fact that he did not
ask for an exenpti on.

If you go to the very next page, the one that
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starts off at the top of page 686, again, there's
di scussi on there about staff conpliance with the
pandem c directive and Section 65 of the Section 65
orders.

| don't think, M. Chair, there's anything el se |
need to take you through on the bal ance of those
excerpts. Sone of the excerpts relate to the exchange
| had with Dr. Wall when he acknow edged a prof essi onal
obligation to contact the College and sim !l ar things,
but 1've already taken you through those.

So the remaining excerpts are quite brief, and |I'm
going to take you through those quite briefly.

The next Appendix is Appendix 5, and that's a |ay
Wi t ness, Charles Russell, that was called by
M. Kitchen on behalf of Dr. Wall.

So again, that's exhibit -- pardon ne --
Appendi x 5, Charles Russell.

|"'mgoing to take you through all four of the
excerpts fromthe lay witness testinony. But | want to
reinforce sonething | said to you before. | think it's
very inportant. Lay-witnesses are not typically called
in this context unless they have sone direct -- direct
know edge of events, and they are not allowed, as |'ve
nmenti oned before, to provide opinion evidence.

So the conplaints director's strong position is,

again, that these witnesses, their testinony, the
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| ay-w tnesses, the patients, with all respect to their
views, they are not relevant to the issues that you
need to decide as a Hearing Tribunal about whether
unpr of essi onal conduct occurred.

This is not a popularity poll. W don't vote at
public votes on whet her unprofessional conduct occurred
or didn't.

So, again, they may have very sincere views;
however, this information, the evidence they gave, just
isn't relevant to the question you are tasked with
asking, which is guilt or innocence on the five
char ges.

You m ght, and | enphasize "mght", expect to see
this kind of testinony in the penalty phase of a
heari ng where a nenber m ght want to bring in good
character witnesses to mtigate penalties, ask for
| esser penalties, but that's -- that's really not what
we' re doing here at all

So M. Russell -- again, ny cooments, the excerpts
there are ne asking himabout the fact that he can only
speak for hinself, and he acknow edges that. And he
al so acknow edges that there may be other patients of
Dr. Wall who don't share their -- his views, and who
mght, in fact, want Dr. WAll to conply with the
Col | ege' s pandem ¢ nmasking directive.

If we go next to Appendix 6, that is the excerpt
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fromDavid Warren Hi |l sabeck's evidence. And if you
| ook at the beginning of that, line 21 to 26, |I'mjust
aski ng hi m about whet her he has any know edge of the
process the Coll ege undertook to create the pandenic
mandate. And he candi dly acknow edges: (as read)

No, that's correct, | don't know what the

Col | ege has done.
And, again, there is a -- an exchange fromnme --
bet ween ne and himfrom seven -- pages 779 to 780,
where he's acknow edgi ng he can only speak for hinself;
there nay be other patients who disagree with his views
and may, in fact, want Dr. Wall to conply with the
pandem c directive.

Appendi x 7 is the next appendix. It's
Jarvi s Kosowan, another -- another |lay w tness. And,
again, a simlar exchange. He acknow edges he can only
speak for hinself about his views on the pandemc
directive and what Dr. Wall was doing. And, again,
there could be other patients who would want Dr. Wal
to conply with the pandem c directive.

The next -- the next appendix is excerpts from
Dr. Gauthier's testinony. You'll recall he was a
chiropractor who was called as a lay wtness. And
there's just a fewthings I'lIl point out to you there.
On the first page, lines 1 to 11, | ask him (as read)

Q And have you worn a nmask while treating
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patients when required to do so by the

Col | ege?

A Yes.

Q Have you done so willingly?

A No, it's not been confortable, but |'ve
still done it.

And he's quite candid in that.

Now, | want to be fair to Dr. Wall and
M. Kitchen, that Dr. Gauthier is not alleging a
nmedi cal exenption or religious view exenption, but it
iIs inportant to, | think, note that a fell ow coll eague
of Dr. Wall's again here is recogni zing the inportance
of conmplying with Coll ege pandem c directives, even if
they're not sonething you m ght agree with.

The excerpt from page 819 is himconfirm ng that
things |i ke code of ethics and standards of practice
and conpliance with themisn't coercion. |It's just
part of the responsibility of being a nenber of the
prof ession. And he says, "Yes, yeah"

And at the bottom of the page, again, | explore
with himthe fact that he may have concerns about the
sci ence or nedi cal underpinning of the pandemc
directive, and yet he still chose to foll ow naski ng.
And he acknow edges that.

And then, M. Chair and Tri bunal Menbers, on

page 2, again, this witness is acknow edgi ng he has no
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I nformati on about how the pandem c directive was
cr eat ed.

M. Chair, I'll ask you to, and Tribunal Menbers,
"Il ask you to go to Appendix 9, which is a summary of
the expert evidence given by M. Schaefer. |'mjust
goi ng to enphasi ze, again, that there is a large vol une
of expert evidence, and you are not tasked w th making
a determ nati on about whether there is absolutely a
correct pandem c directive, whether there's an
absolutely correct science which definitively supports
one version of the pandem c directive or another.
There has to be sinply a reasonable basis for the
Col | ege to adopt the pandemic directive that it did.

When we | ook at M. Schaefer's testinony, the
gquotes |'ve given you at the beginning, again, he
acknow edges he was not -- this is 902, page 902 -- he
was not involved in the devel opnment of the CMOH orders.
He acknow edges that the pandem c directive is
mandatory. That's the page 903 excerpt. Again, at
page 904, he confirns that he hasn't been involved in
the Al berta governnent's response to COVI D 19.

Then 17 to 24, | ask him (as read)

Q Wuld it be fair to say that your views

about mandatory nasking are inconsistent with

nost governnent public health agencies in

Canada, | shoul d say?
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A In Canada, as far as the nandates that

have conme down provincially and nationally?

Q Yes, that would be correct.

A Yeah, | would say that we definitely

have a di fference of opinion.

So, again, a wde variation of opinion here.

At the bottom of the page, he indicates that he
woul d conply with a paranedi c equi val ent of the
Col | ege' s of pandem c maski ng requi renent. He says,
however, he would not wear a breathing barrier. Again,
an indication of the inportance of conpliance.

If you go to Appendix 10, this is Dr. Dang's
testinony. And just a few things here. Mke sure
everybody has tine to get to Appendi x 10.

Line 25 in the first excerpt is a question to him
fromnme: (as read)

Q Wul d you agree with nme that Al berta

Heal th Services and the CMOH and Heal th

Canada and the College of Chiropractors in

ternms of the pandem c directive, which you' ve

seen, they're erring on the side of potentia

benefits?

A Yes, | agree that is their intent.

Sone comments at the bottom of that page and the
page -- the page 973 excerpts about getting a physician

di agnosi s for a nedical exenption, and again,
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acknow edging that his views are different from-- the
maski ng, et cetera, are different fromthose of AHS,
the CMOH, and the Public Health Agency of Canada.

At the bottom of the page, he -- he tal ks about,
again, himconplying with AHS mandat ory maski ng
requi renments and sone simlar comments on the next page
of the excerpt.

If we go to Appendix 11, Dr. Bridle -- I'Il just
| et everybody get there. Dr. Bridle confirmng that to
the extent there were nmasking policies inplenented at
hi s place of enploynent, the University of Cuel ph, he
conplied with those. He said, | -- this is line 25 and
beyond: (as read)

| did. | respect the law, and | respect

rules. And so, even though, you know, what

|'ve shared with you today, | respect those

rul es and adhere to them yes.

The final appendix is Appendix 12. And that is a

summary -- or sone excerpts, rather, of Dr. Warren's
testinony. And I'll just very briefly take you through
t hose.

There's an exchange right near the top of that
page, line 1. W're tal king about the debate occurring
about COVID-19. And ny question is: (as read)

Wil e that debate is occurring -- and I'l| be

nore specific, while that debate was
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occurring in Canada when COVI D-19 started and

is still continuing, it's up to governnents

to make decisions through -- though, and

orders, in terns of how we respond to the

pandemic; is that fair? [And he says] Yes,
that's the role of governnent.
And then, a few lines down on line 22 to line 26, we
tal k about the distinction between the scientific
debate which has many sides, nultiple sides of an
I ssue, his words, versus decision-nmaking, which is done
by gover nnment.

And we tal k about the difference between those and
the -- the authority of governnent to nake those kinds
of deci si ons.

And then the final few comments, on the bottom of
that page and going to the next page, are an exchange
with himwhere he confirnms to ne that he would follow
the CPSO, Col | ege of Physicians and Surgeons of
Ontario, requirenments for practice that apply to him

In fairness, he says, "I don't have a choice".

But he does indicate that he would conply with them

So, again, the conplaints director would urge you
to take a | ook at all of these transcripts in detail.
But those are sone highlights fromDr. Wall, his
testinony, and the testinony of his w tnesses.

So, M. Chair and Tribunal Menbers, I'mgoing to
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return to ny witten subm ssion and page 22. And |'|
wait a minute to nake sure you're all at that page, and
then I'll pick up again at paragraph 88.

So, M. Chair, I'mgoing to sound |ike a broken
record here, but at paragraph 88, again, we're saying
that despite the extensive scientific comentary you
recei ved, contradictory views on the science of masking
and social distancing, this Hearing Tribunal does not
need to make findi ngs about whet her maski ng and soci al
di stancing and the other relevant portions of the
pandem c directive are or are not definitively
supported by science. |Instead, the question is whether
the Council was acting reasonably when it created and
establ i shed the pandem c directive.

So if there's a reasonable basis for themto do --
to do that, thenit's lawful. 1t's |egal.

And that's reflected in Section B, the
reasonabl eness test section of the witten subm ssions,
where | take you to a Suprene Court of Canada case
relating to Catal yst Paper Corp. And there was an
I ssue where the Suprene Court was considering a
muni ci pal byl aw and whether it was sonething that could
or could not be done. And |'ve quoted paragraph 18,
and I1'mgoing to read you the bol d-type provisions.

The Suprene Court is saying: (as read)

The fundanental question is the scope of
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deci si on- maki ng power conferred on the

deci si on naker by the governing | egislation.

The scope of a body's deci sion-naki ng power

is determ ned by the type of case at hand.
The next highlighting: (as read)

Thi s approach does not contradict the fact

that the ultimte question is whether the

decision falls within a range of reasonable

out cones.
Pl ease renenber that: "A range of reasonable
outcones.” Not the only outcone. Not one that

everyone has to agree with, but a range of possible
out cones.

We'll go to the next page, page 23, paragraph 19:
(as read)

The case | aw suggests that review of

muni ci pal byl aws must reflect the broad

di scretion provincial |egislators have

traditionally accorded to nunicipalities

engaged in del egated |egislation.
Just like the authority delegated to Col | eges under the
HPA.

And then there's another bol d-type section talking
about their decision-making: (as read)

Rat her, they involve an array of social,

econom c, political, and other nonl egal
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consi derati ons.

Paragraph 20, a little bit into that line: (as read)
H storically, Courts have refused to overturn
muni ci pal byl aws unl ess they were found to be
abhorrent, overwhel m ng [again, fundanentally
i nportant] or if no reasonabl e body could
have adopted them

And if you skip down to paragraph 24, they expand on

that test: (as read)

The applicable test is this: Only if the
byl aw i s one no reasonably -- no reasonabl e
body infornmed by these factors could have
taken will the byl aw be set asi de.

And very inportantly, that Catal yst test was applied in

the professional regulatory context. And it was

applied in a Sobeys West Inc. decision in British

Col unmbia -- arising out of British Colunbia. And the

Court of Appeal was considering a pharmacy i nducenent

program And they tal ked about the equival ent of

Section 3 of the HPA and the public interest. And when

t hey were | ooking at that inducenent program-- and

there's a quote there at paragraph 70, and the

bol d-typi ng says: (as read)

At the end of the day, it cannot in ny view
be said that the Council's decision |ay

out si de the range of possible acceptable
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outcones that are defensible in respect of

the facts and |law so as to require

I nterference by a court of |aw
Again, | would urge you to keep that in mnd. The
pandem c directive was one -- one decision that was
clearly a possible acceptable outcone, and it is not
abhorrent or based on a |lack of scientific evidence.

So we al so have -- in paragraph 93, the Court also
stated that: (as read)

Wth regard to enacting bylaws and policies,

this nmust surely be correct. A body such as

the Coll ege nust be free to take preventative

measures before actual harm occurs.

Again, reinforcing this broader public protection
argunent and prevention being a key.

If we go to paragraph 94, this Catal yst test was
al so applied in Alberta by the Al berta Court of Appeal
i nvolving the Al berta Coll ege of Pharmacists v. Sobeys.
Agai n, an inducenent programwas in place and the
Coll ege was trying to prohibit that. Quote at page --
paragraph 80 in bold-type: (as read)

In that regard, he noted that the

| egislature [and this is referring to anot her

judge's comments. He noted that] the

| egi sl ature had given the Law Soci ety a broad

public interest nandate and broad regul atory
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powers to acconplish this nandate.
And then at the end, he went on to hold that the
nmeani ng of: (as read)

Public interest in the context of the Act is

for the Law Soci ety of Mnitoba to deternine.
And then the final paragraph, 83: (as read)

The reviewing judge in this case did not ask

I f the policy was one no reasonabl e body

I nformed by these factors could have been

t aken.
Agai n, Council acted reasonably. There was a
reasonabl e basis for the pandem c directive. Not
everyone has to agree with that. There doesn't have to
be a definitive finding for it.

And | then have sone comments at the begi nning of
Section C about the reasonabl eness test and the
devel opnment of the pandemic directive. And if you go
to the top of page 25, you'll see that even though the
conplaints director certainly acknow edges there are
differing views anongst governnent policynmakers and
ot her stakehol ders about COVI D19 neasures, the Coll ege
did engage in a very robust research and consultation
process, review ng docunents that Al berta Health was
publ i shing, consultation with the Federation of
Chiropractic Coll eges, consultation wth other HPA

regul ators, consultation with other Canadian
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Chi ropractor Coll eges, consultation wth a

m cr obi ol ogi st who happened to be a chiropractor,
consultation with the Coll ege's conpetence conmttee,
consultation with the Al berta Federation of Regul ated
Heal t h Prof essional s, and considering AHS docunents.

The next few paragraphs confirmDr. Hal owski's
comments to you that the Coll ege engaged in
consultation with its nmenbers, again, trying to ensure
that they did the right thing and provi ded a safe
envi ronmnment .

Par agr aphs 98 through 99 reflect what | took you
through in Dr. Hal owski's evidence, that a nmasking
excepti on was considered by the Council but wasn't
adopt ed because chiropractors couldn't maintain a
physi cal distance of 2 netres, unless -- this is
paragraph 99 -- less restrictive directives and maski ng
were considered. But due to the fact that COVID 19 was
novel, and given the risk of chiropractors being
cl ose-contact body workers, Council ultimately did
not -- pardon ne -- ultimately did adopt the position
t hat masking is required.

And then we have, again, Dr. Hal owski's testinony,
that every HPA col | ege had adopted a position of
maski ng as a requirenent. And that evidence, very
I nportantly, is uncontradicted. There were no

wi t nesses called fromother colleges to contradict that
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or tal k about that.

Agai n, paragraph 102, very significantly, the
pandem c directive, foundations of it -- they had
maski ng, social distancing, and the plexiglass
barriers -- are also consistent with views adopted by
numer ous ot her regul atory bodi es and public agenci es:
the CMOH, Governnent of Al berta, see the relaunch pl an;
the Public Health Agency of Canada; and Al berta Health
Services. And, again, renenber the test. The test is,
Is this -- pandemic directive, is this sonething that's
reasonably supported? Is it one of a range of possible
def ensi bl e out cones?

Par agraph 103, Dr. Wall very honestly acknow edges
that his views on masking are not consistent with
multiple studies. And as | took you through, two of
his experts candi dly acknowl edged that their views are
not shared by other healthcare stakehol ders such as the
CMCOH or the Public Health Agency of Canada.

The bal ance of those -- if we go to page 26, the
bal ance of that paragraph and paragraphs 104 and 105
tal k again about Dr. Dang and his coments in terns of
the pandem c directive and that in all of these
circunstances, it was reasonable for the Council to
adopt the pandem c directive as bei ng based on a
wel | - est abl i shed and recogni zed body of evidence from

di verse sources, even if Dr. Wall and his experts
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di sagreed with that. Again, there doesn't have to be
one concl usi on.

So, again, paragraph 105 -- this is one of a range
of possi bl e defensible outcomes. And you, again, do
not have to -- have to nake a decisive, conclusive,
definitive finding about the pandem c directive.

|'ve al so got a section here, "The Council Also
Acted in Good Faith". There is absolutely no evidence
before you that the Council acted inproperly or in
[sic] good faith. And in fairness to Dr. Wall, he
acknow edged that. That's paragraph 107 of the
subm ssi ons.

And as | said to you before, | think you' re going
to hear sone type of -- types of argunent that what the
Col | ege Council did was really just an appeal to
authority. They did what they did because everybody
el se was doing that. And | have to say there, | just
don't think there's any basis for that. They engaged,
again, in a robust consultation, fact-gathering
exercise; they considered | ess restrictive neasures,;
they considered an exenption to masking; and they cane
to the conclusion that they did. They weren't being a
| ackey. They weren't just follow ng along. They were
maki ng their own deci si on-nmaki ng based on their own
anal ysi s.

M. Chair, I"'mgoing to now start on the Section 6
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of the conplaints director's subm ssion regarding
Charter of Rights matters, and I'Il call this Charter
Law 101, and M. Kitchen will take you to Charter
Law 101 part 2 in his subm ssions. | see himsmling.
This is a conplex area of the law. It's one that is |
think challenging for | awers and Courts to cone to
grips with. 1'mgoing to take you through sonme of the
hi ghlights here in the witten subm ssions, and |'m
going to |l eave you to read these in detail |ater on.
Par agr aph 109 nmakes the statenent that the nasking
orders and the pandem c directive have to conply with
the Charter. And there are a nunber of -- and I'|
wait for M. Kitchen's argunents. There are a nunber
of potential Charter argunents that could be engaged
here: Section 2(a), freedom of consci ence and
religion; Section 2(b), freedom of expression,
Section 7, liberty and security of the person; and
Section 15, equality of rights. The final paragraph
in -- pardon ne. The final sentence in paragraph 109
Is very inportant, though. There is a provision in the
Charter, Section 1, whichis alimtation. And |l
get to this in greater detail. So, essentially, what
it says is even if sone of those rights are infringed,
there can be reasonable limtations on themthat stil
wi thstand a Charter challenge. That's the Section 1

reasonable limts test.
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So the conplaints director's position -- this is
in paragraph 110 -- is that orders requiring masking
wi Il alnost certainly be upheld as reasonable |imts

under Section 1. Cases currently before the Courts,
and |I'l1 discuss those bel ow, support that argunent and
have found that the COVID- 19 virus justified governnent
and public health orders as reasonable infringenents on
any Charter rights.
"Il take you to page 27 and Section B, Heading B.
Section 2(a) of the Charter provides: (as read)
Everyone has the follow ng fundanent al
freedons: Freedom of conscience and
religion.
And you'll see in paragraphs 113 and 114 that there's
cl ear case | aw where the Charter prohibits certain
i nfringenments of religious beliefs and those types of
things. |In paragraph 114, there's a quote froma case
call ed Syndicat Northcrest. And it says: (as read)
Charter prohibits only burdens or inpositions
on religious practice that are non-trivial.
The onus lies on the rights claimant to
denonstrate that the inpugned state action
interferes with his or her ability to act in
accordance with his or her religious beliefs
in a manner that is nore than trivial or

I nsubstanti al .
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Very inportantly, though, the Suprene Court has said
there are limts on this, that not every action wll
becone, as they say in paragraph 115: (as read)

Summarily unassail abl e and receive autonmatic

protection under the banner of freedom of

religion.
And there's a quote there that appears next, which
essentially says that conduct which would essentially
harm ot her people is not going to be covered by the
protection of religious freedons. So there's a context
that has to be | ooked at and how this right is being
exercised. And it -- it isn't an absolute right.

So on paragraph 116, Dr. Wall would have to
denonstrate that his religious beliefs did not unduly
cause harmor interfere with the rights of others. And
the conplaints director's position is that freedom of
religion under the Charter cannot protect a right to a
practice -- non-masking, not social distancing, or not
havi ng pl exiglass barriers -- which can increase the
risk of disease transmission to others in the context
of the COVI D-19 pandemni c.

Again, I'Il get to this later on. I'mat the top
of page 28. Even if that is an infringenent, it's
saved by Section 1.

Section 2(b) of the Charter -- that's the

Section 1 exenption. Section 2-B of the Charter deals
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wi th everyone having the fundanental freedons
of freedom of thought, belief, opinion, and expression.
And as we say at paragraph 121, it's possible that not
wearing a mask in indoor places could be characterized
as an action intended to convey a neaning for the
pur poses of Section 2(b) and freedom of expression.
But as paragraph 122 says, the Suprene Court has said
that, quote: (as read)
Expressive activity may fall outside the
scope of Section 2(b) protection because of
how or where it is delivered.
So it's possible that the action taken which increases
the risk of harmto others, in this case, masking, wll
be alimt on that freedom of expression, that right.
And Section 124 reflects that. Tal king again
about a Suprene Court of Canada decision comng from
Saskat chewan: (as read)
As in freedomof religion clains, the Suprene
Court of Canada has consistently found that
the right to freedom of expression is not
absolute, and limtations of expression nmay
be justified under Section 1.
And that, again, is the conplaints director's
per specti ve.
Going to page 29, Section 7 of the Charter:

(as read)
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Everyone has the right to life, |liberty, and

security of the person.
Wiile there's sone as we tal k about in paragraph 125:
(as read)

The pandemi c directive can survive that type

of Charter challenge if it is arbitrary,

over broad, or grossly disproportionate.
That's in paragraph 125.

I n paragraph 126, | refer you to a case called
Carter, which says: (as read)

The Suprene Court explained that an arbitrary

law is one with no rational connection

bet ween the object of the law and the |imt

It inposes on life, liberty, or security of

t he person.
And if you skip all the way down to paragraph 130, the
conplaints -- there's sone background I'Il let you read
through later on. But the conplaints director says in
par agraph 130: (as read)

It is abundantly clear that the pandemc

directive for masking and other requirenents

are not arbitrary. There are reasonable

scientific studies to support it.
And then, Section 131: (as read)

The mask requirenments are not grossly

di sproportionate or overly broad. Any issues
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of disconfort, anxiety, annoyance, or even

di stress that nmasks may provoke in certain

I ndi vidual s are proportional to the

potentially |ifesaving benefits and

preservation of the public health systemthat

such nmeasures may pronote.

Again, Dr. WAll could' ve stepped back and said, |'m not
going to do close-contact treatnent. There are sone

al beit nore challenging nodalities |ike Tel ehealth, but
there's sone options for himhere.

Top of page 30. The pandem c directive i s not
overbroad. |It's a directive that applies to all
chiropractors. And it's -- it's valid and reasonabl e
because it's there due to the transm ssion, high
transm ssion, of COVID-19 through the em ssion of
aer osol s.

So now I'Il turn to Section 1. If in your
del i berations you decide that for any one of those
Section 2 rights or the Section 7 rights that sonmehow
Dr. Wall's Charter rights are infringed, well, I']
point you to Section 1 of the, again, exenpting test
that says: (as read)

The Canadi an Charter of Rights and

Freedons [and |' m on paragraph 134]

guarantees the rights and freedons set out in

it subject only to such reasonable limts
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prescri bed by | aw as can be denonstrably

justified in a free and denocratic society.

And the -- the semnal test on this cones froma case
named Oaks. That's in paragraph 135: (as read)

The rights and freedons guaranteed by the

Charter are not, however, absolute. It may

beconme necessary to limt rights and freedons

I n circunstances where their exercise would

be inimcal to the realization of collective

goal s of fundamental inportance.

So, again, if you |l ook at the end of page 36 -- pardon
nme -- paragraph 136, there's a statenent fromthe
Suprene Court of Canada and sone case |law fromthe
Suprene Court of Canada involving an Ednonton Jour nal
case which finds that sonme reasonabl e nmeasure of

def erence shoul d be given to governnents when the | aw
nedi at es between the conflicting demands, interests,
and rights of various societal groups.

Again, Section 130 -- or Section 137 of the
subm ssions -- |I'll let you read it in detail, but
right at the tail end, there's a quote about the
fourth-last line. Put another way, Chief Justice
McLaughlin wote: (as read)

Section 1 of the Charter does not demand that

the limt on the right be perfectly

calibrated, judged in hindsight, but only
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that it be reasonabl e and denonstrably

justified.

And this is really inportant. Were a conpl ex response

to a social problemis challenged, Courts wll

general ly take the nore deferential posture through the

Section 1 analysis.
So, again, there's sone conment here about the
OCaks test and how it applies. If we go to the top of
page 31, Section 139 of the conplaints director's
subm ssions state that: (as read)
The pandem c directive, including its mask
requi renents, were established as a
requi rement of the CMOH sixteen --
Order 16-20 to protect the public and
certainly are a pressing and substanti al
obj ective for the purposes of the Section 1
test. And, again, given that the goal [this
I s paragraph 140] of the masking requirenent
and other elenents of the pandem c directive
was to reduce transm ssion of aerosol s that
can get -- carry the virus and lead to
I nfection, it nmeans, wearing nasks, for
exanple, are rationally connected to its
obj ecti ve.
Now, again, there may be differing opinions on this.

That's fine. There just has to be a reasonabl e basis
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her e.

conpl

is a

Then

Bol d-typed statenent, a subm ssion fromthe
aints director: (as read)

Courts and this Hearing Tribunal are not
asked to determne the effectiveness of masks
in a constitutional analysis. That's a
guestion of science. But rather, to enquire
whet her the governnent -- or the College in
this case -- had a rational foundation for

rel ying on reasonable scientific research
that exists regarding masks. A question of

| aw.

And obvi ously, the conplaints director is saying there

reasonabl e foundati on.

Par agraph 141: (as read)

It is equally the case that nasking

requi rements and social distancing are likely
to be found mnimally inpairing.

we have a quote from another Suprene Court of

Canada case: (as read)

The OGaks test recognizes that in certain
types of decisions there may be no obviously
correct or obviously wong solution, but a
range of options wth its advantages and

di sadvant ages.

| can't agree with that nore strongly.
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Par agraphs 142 and 143: (as read)

Any rights infringenments occasi oned by the

Pandem ¢ Directive are outwei ghed by the

benefits of the pandem c directive, and

they're a classic exanple of the reasonable

limt Section 1 in the Oaks test was designed

to all ow

The limted rights infringenents on

I ndi vidual s may inpose sone |imted rights

I nfringenments, but the benefit to the public

health, the larger interest, is justified.
Section F. Canadi an Pandem c¢ Juri sprudence and
Conclusions. Wiile there's sone recorded deci sions on
Charter challenges that are already circulating -- and
this should give you confort in terns of finding that
there is no Charter breach. O if there is, that
Section 1 saves the pandem c directive.

Par agraph 145 refers to a case out of
Newf oundl and. And third Iine -- fourth Iine down, the
subm ssion is: (as read)

The opening line of the case conveys the

context inportant for the judicial

determ nati on which foll ows.
And then there's a quote: (as read)

It is difficult to overstate the gl obal

I npact of the SARS-CoV-2 virus, known nore
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commonly by the infectious and potentially
fatal disease it causes, COVID 19.
So there's judicial recognition of the inportance of
t hat .
Top of page 32: (as read)
In conducting the Section 1 analysis, that
same Court found that in the context of the
pandem c¢ [pardon ne] found that the context
of the gl obal pandemic was critical to
assessing the application of Section 1. The
court accepted the governnment's scientific
evi dence that during nmuch of the pandem c,
t he governnent was dealing with a "novel
virus with no known cure, effective
treatnent, or vaccine." and that "infected,
but asynptomatic, persons may unwittingly
i nfect others".

And then paragraph 147 is very inportant: (as read)
In the context of such a public health
energency, with energent and rapidly evol ving
devel opnents, the tinme for seeking out and
anal yzi ng evidence shrinks. Were the goa
IS to avert serious injury or death, the
margin for error may be narrow. In such a
circunstance, the response does not admt of

surgi cal precision. Rather, in public health
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deci si on- maki ng, the 'precautionary
principle supports the case for action
before confirmatory evidence is avail abl e.
Well, there was confirnmatory evidence, a reasonable
body of confirmatory evidence. But clearly the Coll ege
and the CMOH were bei ng precautionary.
And then again in paragraph 148, there's a quote:
(as read)
The col l ective benefit to the population as a
whol e nust prevail. COVID- 19 is a virulent
and potentially fatal disease.
Anot her case, Beaudoin v. British Colunbia, challenges
to the BC chief nedical officer of health's orders.
And anot her quote at the end of that paragraph 149:
(as read)
W are in the mdst of a global pandem c that
threatens the health and |ives of people
t hroughout the world, including our fellow
citizens.
Par agraph 151: (as read)
The Court held that any interference with
Section 2 Charter rights was justified under
Section 1. The public health orders, the
Court held, were prem sed upon "avail abl e"
scientific evidence... including

epi dem ol ogi cal data regarding the
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transm ssion of the Virus.

And then if you skip down a few lines: (as read)

Accordingly, the restrictions fell wthin a

range of reasonabl e out cones.

That's the Catal yst test | took you to before.

The Al berta courts have consi dered these types of
Charter issues as well as. That's at paragraph 152, a
case involving Al berta Health Services, and the Court
Is stating: (as read)

The Worl d Health Organi zati on decl ared the

Novel Coronavirus COVID 19 to be a pandem c

I n 2020.

And then, if you go to the top of the next page,
there's -- the quote continues: (as read)

By May of 20 -- [second line] by May 2021,

Al berta was in what nedical experts called

the third wave of the pandeni c.

So agai n, at paragraph 153, in sumary -- and | know
this is dry stuff and tough to go through. The summary
Is, even if the pandemic directive is found to you

by -- to infringe sonme Charter rights, it's absolutely
clear that the requirenents of the pandem c directive
have -- have to be upheld as a reasonable limt under
Section 1 of the Charter, given their reasonable
scientific foundation and the absolute need for

protection in the face of the pandemc.
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Chair, I'mgoing to continue on unless you want ne
to take a break. | don't think I'll be nmuch | onger.

So Al berta Human Rights Act matters, we anticipate
that Dr. Wall is going to state that he has a claim
under the Al berta Human Rights Act, that in sone way,
the Coll ege had a duty to acconmpdat e hi m because of
hi s di agnosed nedi cal condition, his religious views,
or both, in terns of the pandem c directive.

So I'"'mgoing to | eave Section B of a bigger
Section 7 for you to review. But I'll just say to you
that there are sone tests and criteria which are set
out in terns of Human R ghts Act cases and how they are
valid and how they are accepted. And I'Il let you go
t hrough t hose.

VWhat | think is very inportant -- this begins on
page 34 of the conplaints director's witten
subm ssions -- is the fact that these very issues have
been considered by the Al berta Human Ri ghts Act
del egate, the Al berta Human Ri ghts Conmm ssion. And
|'ve given you five cases, from pages 34 to 35, that
all tal k about a respondent -- a clainmnt, rather,
saying that a masking prohibition in sone way was an
i nfringenent of the Al berta Human Ri ghts Act.

And if you look at the first case, the Sox v.

Knott I nsurance, you'll see -- this is in the second

bullet -- that: (as read)
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The Chief of the Comm ssion and Tribunal s of

t he AHRC upheld the director's decision to

dism ss the conplaint. Applying both the

tests to justify an adverse inpact, and

applying the Meiorin test [and that's

sonething that's on the previous page] in the

context of masking policies, they held the

respondent's decision to inplenment a masking

policy was justified.
W see the sanme thing in the Szeles v. Costco Wol esal e
case. Again, the second bullet, the respondent's
I npl enentati on of nmandatory maski ng was a bona fide
occupational requirenent, and, accordingly, justified
the limtations of the conplainant's rights under the
Human Ri ghts Act.

Sanme thing in the Perfect v. Source case from
Grande Prairie. Second bullet: (as read)

The AHRC upheld the director's decision to

dism ss the conplaint. They applied the

Meiorin test, found the masking policy was

rationally connected to a | egitimte business

purpose, [in our case, it's alegitimte

public protection purpose] was adopted in

good faith, and that it was inpossible to

accommodat e t he conpl ai nant w t hout undue

har dshi p.
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Page 35. The Pelletier case contains sone very simlar
assertions by a claimant, indicating that he coul d not
mask due to religious reasons. Again, in the second
bullet, the Al berta Human Ri ghts Conmm ssion sai d:
(as read)

In applying the Meiorin test they found that

t he respondent's naski ng policy was

rationally connected to a | egitimte business

pur pose, was adopted in good faith, and that

was i npossi ble to accommobdat e t he conpl ai nant

Wi t hout incurring due hardship.
Sane thing occurs in the Beaudoin case that we've
quoted as well: (as read)

Connected to a |l egitimte business purpose,

and that it was inpossible to acconmpdate the

conpl ai nant w t hout incurring undue hardship.
Section D of the witten subm ssions again tal ks about
the tests that are involved in the -- in the Al berta
Human Ri ghts Comm ssion and Al berta Human Ri ghts Act
analysis. 1'll let you read that on your own. | think
it's quite straightforward. But | do want to
mention -- comment fairly significantly about the third
el ement of the Meiorin test. And that is that there is
an obligation on an entity such as the College to
accommodat e a person such as Dr. WAll to the point of

what's called "undue hardship”. So paragraph 164 tal ks
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about the fact that this duty to accommbdate to the
poi nt of undue hardship of the other party may exist.
This is a very uni que set of circunstances,
t hough, and what -- what |'ve reproduced at
par agraph 166 of the conplaints director's witten
subm ssions are a portion of the Al berta Human Ri ghts
Conmm ssion website when it deals w th maski ng cl ai ns.
And |'ve bold-typed two parts of those, and this
appears as Tab 31. But the second bullet says:
(as read)
When accommopdating a rel evant protected
ground, consideration wll be given to the
need to bal ance accommodati on obligations
with other |egal obligations to co-workers
and/ or customers.
And then, very inportantly, the final bullet talks
about a cl ai mant advancing a human rights claim And
it says: (as read)
They [the claimant, soneone like Dr. Wall]
shoul d al so be able to show a reasonabl e
attenpt to receive accommodati on recogni zi ng
t hat accommobdati ons, are not required to be
perfect or ideal.
So as we say in paragraph 167: (as read)
The duty to accommobdate to the point of undue

har shness or hardship is bal anced agai nst the
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Coll ege's "other legal obligation", [that's

the second highlighted bullet] the protection

of the public, and the reopening requirenents

of CMOH Order 16-20.

That's just not a "m ght need to", "m ght want to".
CMOH Order 16-20 was mandatory. And, of course, the
pandenmi c directive and the Col |l ege's HPA public
protection mandate are also a factor that supports the
Col | ege' s position.

And as we say at the bottom of paragraph 167,
those | egal obligations and public protection nandate
are: (as read)

An overriding and paranount consi deration

whi ch are a conpl ete defence to any Human

Ri ghts Act claimmade by Dr. Wall.

And, again, on the top of page 37, | want to return to
this theme of the -- the final bullet in that AHRC
docunent that says: (as read)

A claimant [such as Dr. Wall] nust show a

reasonabl e attenpt to receive accomodati on.

And it's abundantly clear in these circunstances that
ot her than a brief phone call between Dr. Wall and the
conplaints director in Decenber of 2020, well after the
June decision to not mask and not social distance,
there was no request or attenpt by Dr. Wall to receive

accommmodat i on.
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And |'mjust going to stop there and say: How can
this College be found at fault for no accommobdati on
when they didn't know what was happeni ng? There was
never a request for accomodation. And for those six,
seven nonths, they had no idea that there was a breach
in the pandem c directive.

So, again, this is an absolute defence to a Human
Rights Act allegation by Dr. Wall.

At the end of that section as well, that section
of the witten subm ssions, paragraph 170, even if
Dr. Wall was apprehensive and thought the request for
an exenption woul d be denied, the College can't be
found liable for failing to accommodate Dr. Wall when
an accommodati on request was never made. And | tal ked
alittle bit about that before.

And there's a final coment as well that shows
good faith on the part of the College. They did try to
accommodat e nenbers of the profession with Tel eheal th,
a brand new nodality that had never been introduced
before. And, again, it's not a perfect solution, but
It shows good faith. It shows that the Coll ege was
alive to these kinds of issues.

"' mgoing to nake sone -- sone -- | hope very
brief closing coments to you. 1've talked to you
about the reasonabl eness test in terns of the pandemc

directive, again, one of a range of possible legally
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def ensi bl e outcones, one that's supported by a neasure
of reasonable scientific evidence. It's clear that
that is the case here, and that the pandem c directive
survives on that basis al one.

In terms of the College's actions, it's hard to
I magi ne a nore engaged, open, and transparent regul ator
than the College. Exhibits CG1 to C22 are the Coll ege
reachi ng out nunerous tines to all of its nenbers,
including Dr. Wall, for input, advice, comments, those
types of things. They are open for business. They're
al nost the 7-El even of regulatory bodies. Dr. Hal owski
says, We're available all the tinme for emails, phone
calls, questions. W wanted participation from our
menbers. And that's in his -- in his statenent.

When we tal k about Dr. Wall's actions, | think it
cones down to himmeking a series of unfortunate
deci sions that began with the first breach and the
second breach | told you about, the breach of the
Nui sance Act resulting in the closure or the second
breach of the reopening orders, and certainly the third
breach of the pandem c directive where he doesn't
communi cate with the College at all. And in a sense, |
think it's very fair to say that he was trying to fly
under the radar, that he al beit was concerned about
what the Coll ege m ght say, but he doesn't want to go

to them He doesn't want to approach them And | said
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to you before that's not an answer to this kind of
very, very serious question. As Dr. Wall acknow edged,
he did have an obligation to conme forward and rai se
these issues with the Coll ege.

THE COURT REPORTER: Sorry. | mssed the |ast few
words you said. You said to cone forward and raise

t hese i ssues ...

MR, MAXSTON: And | think |I said "engage

with the College”". | stand to be corrected --

THE COURT REPORTER: Yes, that's right.

MR, MAXSTON: -- but I think I said that.

THE COURT REPORTER: Thanks.

MR MAXSTON: As nentioned before, this al

| eads to the fundanental issue of selective conpliance
by an individual, and the Coll ege being placed in the
very, very difficult position if you uphold Dr. Wall's
argunents, there will be no conpliance conceivably, and
self-reqgulation cones to an end. W can't have
sel ective conpliance fromday to day by individuals who
are nenbers of a profession. They're called to a
hi gher standard than that.

| want to take you really briefly through the
charges. |If you go to I think page 2 or 3 of the
conplaints director's subm ssions, the charges are
reproduced there. And I'lIl just get everybody to go to

those charges. 1'll wait a mnute until everybody is
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t here.

So, M. Chair and Tribunal Menbers, the first
charge: (as read)

Begi nning on or about June of 2020, at the

clinic, Dr. Wall failed to use PPE

specifically, he failed to wear a nask.
| think there's absolutely clear evidence of that.

(as read)

Failed to observe the required 2 netres of

soci al di st anci ng.
Agai n, clear evidence of that. (as read)

Until on or about Decenber 2020, failed to

have a pl exiglass barrier at the clinic

reception, and/or did not require patients to

be masked.

Agai n, absolutely clear evidence of that.

And | want to stop and refer you to these two sub
charges, ¢ and d. | await M. Kitchen's submn ssions,
but | cannot see how there is a Charter argunent or a
human rights argunent to fail to have a pl exigl ass
barrier up, or to not require patients to be masked
when that was a requirenent of CMOH orders that apply
to third parties and patients. | can't see that
there's any way you can argue sone type of religious or
nmedi cal exenption or sonething else that would justify

those -- those charges not -- not standing.
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Charge Nunber 2: (as read)
Begi nning on or about June of 2020 and at the
clinic, one or nore of the staff nenbers at
the clinic failed to mask, failed to observe
soci al distancing, and did not require
patients to be nasked.

Again, there's clear evidence of that. The CMOH orders

require it. The pandemic directive requires it.

Dr. Wall is responsible for his staff.
Charge Nunber 3: (as read)
On or about June of 2020, Dr. Wall treated
patients while not wearing a nmask and did not
require patients to be nasked and did not
advi se the patients of the increased risk of
transm ssion of COVID, advised patients that
masks were not required, and/or advised
patients that wearing masks had no effect
concerning transm ssion of COVI D 19.

Dr. Wall, in his exchange with me, as he did with al

these charges, did not dispute the factual basis for

that. And, again, | just cannot see how there is
any -- nothing with respect to this charge -- any type
of Charter issue. |It's not Dr. Wall's rights that are

being infringed here. There's no human rights
chall enge. There's no religious grounds there. That's

entirely separate fromthat.
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Charge Nunber 4: (as read)

Begi nning on or about June of 2020, Dr. Wl

failed to chart and failed to properly chart

comruni cations with his patients.
Again, Dr. WAlIl in his exchange with ne, candidly
admtted there wasn't that kind of charge -- charting
occurring. You can also go to pages 633 to 634 of the
transcript where he reinforces that and confirns there
wasn't that type of charting. And again, this is a
charting charge. | can't see that there are any
Charter argunents, any human rights argunents, any
religious grounds for not charting. | think those are
separate issues.

Charge Nunber 5: (as read)

Begi nning on or about June of 2020, a, he

failed to follow the CMOH orders regarding

maski ng and COVI D- 19
Well, again, there is clear evidence of that. | don't
think I have to say anything nore than that. (as read)

Failed to follow the pandem c directive.
And that would include 2-netre distancing, and for a
time, not having the plexiglass barrier. Again,
absol ute cl ear evidence on that.

And, again, | want to be -- I want to be very
clear that we added the wording to the cl osing coment,

closing part of the charges, that there coul d ve been
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an infringenent or breach of Al berta Health Services
directions and requirenents. And that is clearly the
case with the AHS reopening orders. Dr. VWall has
acknow edged he didn't conply with Order Nunber 4, and
| think on its face, he did not conply with O der
Number 1, which required himto inplenment the pandemc
directive.

Agai n, not things that professionals can choose to
do on their own, selectively not conply with orders
i ke | egal orders before you.

Fi nal thoughts at paragraph 172 of the subm ssions
before you, the case | aw supports the public protection
mandat e of the College, and there's a clear requirenent
for conpliance on the part of regul ated nenbers |ike
Dr. Wall.

Second bul let, the essential facts in this matter
have been acknow edged by Dr. WAll. They've certainly
been proven. They're not in dispute. And they rise to
the |l evel of unprofessional conduct. Council acted
reasonably and in good faith when devel opi ng the
pandem c directive. It doesn't violate the Charter,
and if it does, it is saved by the exenption in
Section 1, and there is no basis for a human rights
claimhere. Anpbng other things, the pandem c directive
was adopted for a purpose that is rationally connected

to job performance and the College's legitinmate purpose
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of public protection, and it was inpossible for the
Col | ege to accommpdate Dr. Wall when they didn't know
what was happening, and he didn't tell them and didn't
ask for an exenption.

M. Chair and Tribunal Menbers, thank you very
much for your patience. These are |engthy, conplicated
matters, and | appreciate your attention. |'m pleased
to answer any questions, or you can reserve and ask
sone questions later on. Subject to taking a break,
M. Kitchen would, | presune, begin his -- his
subm ssions to you.

THE CHAI R Thank you, M. Maxston. |
note that it's 2:15. | think the Hearing Tribuna
Menbers would like a few mnutes to discuss and
identify any possible questions, and it's probably a
good tinme for a break. So let's take 20 m nutes and
cone back at 2:40. And at that time, we'll inform
regardi ng any potential questions and proceed from
there. So we are in recess until 2:40.

( ADJ OURNMVENT)

THE CHAI R kay. At this point, the
Tri bunal Menbers do not have any questi ons of

M. Maxston. So | will ask M. Kitchen to proceed with
hi s subm ssi ons.

Just before | do, | have one -- just a short

update. We are endeavouring to have the addendumto
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our order prepared and circul ated as quickly as
possible. | can't conmt to having it out today, but
we Wil certainly have it out before the end of the day

tonorrow, M. Kitchen. So you can expect to see that.

MR. KI TCHEN: Thank you.
THE CHAI R So, M. Kitchen, the floor is
yours.

Fi nal Subm ssions by M. Kitchen
MR KI TCHEN: Thank you.

As I'm-- as |I'msure you' re expecting, |'m going
to be much | onger than the remaining of the day. You
know, ideally we'll stop sonmewhere between 4: 30
and 5:00, and then I'lIl be able to finish before the
end of the day tonorrow and | eave sone tine for ny
| earned friend to have sone rebuttal.

Just another adm nistrative issue before | get
going. | just -- | feel | have to note that Barbara
Wall, which is Dr. Curtis -- Dr. Curtis Wall's spouse,
she fell off the call due to an internet connection
problem She attenpted to rejoin, and the hearings
director, Cathy Barton, did not permt her entry.

Now, | need to highlight just how serious this is.
| understand that the Coll ege has sone sort of rule
that authorized that ruling. | have not seen this
rule. | have asked Ms. Barton to either send ne a link

or send ne a copy of the rules. That has not been
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done, and | have not seen them

But whatever -- whatever rule was relied upon,
both the rule and the decision to disallow the entry of
Ms. VIl into the roomwas unlawful. It's a gross
vi ol ation of the open court principle, and it's
unaccept abl e that a spouse of a nenber was not able to
get back into a hearing.

|"msure | don't need to tell the Tribunal, but I
wi |l anyways, that in a court of |aw, nenbers of the
public are permtted freely to cone and go fromthe
gal lery. Now, obviously there's sone -- there's sone
restrictions currently, or there was, about capacity
limts in a courtroomthat are related to COVID. But
aside fromthat, and even during that, as |'ve been to
court during this, nenbers of the public are permtted
to cone and go fromthe court, and the reason for that
is the open court principle.

And if a judge was to disallow that, he'd probably
face sone pushback fromthe | egal profession about the
open court principle.

THE CHAI R M. Kitchen, | can say that
there are rul es associated with observers. They are
publ i shed on the website. A copy of the rules were
sent to all observers who inquired and those who
registered. And | can't quote them but ny

recollection of the rules is that if sonebody | eaves
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during a session, they won't be re-admtted until the
next recess. And -- and | don't want to spend the

af ternoon debating the rules. The Hearing Tribunal
didn't set the rules. The College -- | nean, that's

a -- that's a side issue. But | understand what you're
saying. And we are not trying to limt the open court
principle. Everybody who signed on as an observer did

so noting that they have read and agree with the rules

as st at ed.
So --
MR. Kl TCHEN: They have no choice but to

agree with those rules in order to attend.

THE CHAI R Vell, if you want to nmake a
conplaint or whatever to the College, | nean, |'m not
sure that it's sonething we want to spend our tinme on
this afternoon. Your concerns have been noted. And |
hope Ms. Wall has been able to rejoin.

MR KI TCHEN: "1l just -- I"Il just sinply
rem nd the Tribunal that the reality of the lawin
Canada is that any tribunal, which is synonynous to a
court in many respects, has the conmmon |aw authority to
set the rules for its hearings that it is seized on.

So it's not bound by the rules of the College. It is
only bound by the common law. |[If it wants to intervene
and overrul e those rules so that these proceedi ngs

proceed in a manner that's consistent with the conmon
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| aw and the constitutional law in this country, it can
do so, and I aminviting it to do so. |'mnot naking
an application because I don't want to take the tine.
| know you don't want to. I'mjust -- |'mjust
rem nding the Tribunal of the state of the | aw and
inviting it to -- to take that step if it wants to
resol ve these issues.
THE CHAI R W' Il take that under
consi deration, M. Kitchen.
V5. BARTON: kay. And, M. Kitchen, we
have sent you a copy of the rules. And | was adhering
to Item Nunber 10: (as read)
| f an observer needs to | eave the hearing
roomfor any reason while the hearing is in
session, they will not be permtted to return
to the roomuntil the end of the next recess.
So that's what | was foll ow ng.
MR. KI TCHEN: Excellent. Yes. So did you
send that to ne by email ?
V5. BARTON: Yes, we did.
MR. Kl TCHEN: Okay. Well, | haven't

received it, so ...

MS. BARTON: It's comng to you soon.
MR, KI TCHEN: Al right. Well, with that,
"1l junp in.

Tri bunal Menbers, Chair, this case is pretty
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extraordinary. | hope you realize that. | think you
do. This case is about honesty, about honesty and
truth. 1It's not about conpliance, as you m ght think
fromencountering the word so nmany tinmes in the
transcript.

| say that because none of ny |egal argunents are
going to matter unless you, the Menbers of this
Tribunal, are honest with the evidence. |I'mgoing to
ask you to be honest: honest with the evidence, honest
wi th yoursel ves, and then honest with Dr. Wall.

Anot her uni que aspect of this case, unlike nost
triers of fact and triers of |law, you have personal
experience of the issues in this case. You' ve all worn
a mask, so you've personally experienced this. And I
hope that you will draw upon that personal experience
to be honest with the evidence and honest with yourself
and honest with Dr. Wall when you nake a ruling in this
case.

You're in an extraordinary position. Through this
case, you wll rule on one of the nost pressing,
ubi qui tous, and controversial issues of the last two
years. And you've been presented wth nore testinony
and nore information and nore scientific material about
this particular issue than any ot her decision naker
that has yet had to westle with it in this country.

You have a uni que opportunity to pronounce on this

Dicta Court Reporting Inc.
403-531-0590




1467

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

I ssue froman inforned position. Now, that's -- |
recogni ze that's a whole | ot nore than nost people who
sit on a hearing tribunal are ever asked to do. And
|'"'msure that's not what you antici pated when you
signed up for this. But that is what |I'mgoing to ask
you to do, and it is what Dr. Wall is going to ask you
to do.

Now, let's be nore specific about what |I'm going
to ask you to do. | could ask you to strike down the
Col | ege' s mask mandate as an unlawful violation of the
Canadi an constitution. The evidence is there to
support that. And you have the authority pursuant to
Section 24(1) of the Canadian Charter of Ri ghts and
Freedons to do so. But |I'mnot going to ask you to go
that far. For our purposes, you don't need to. |I'm
nmerely going ask you to find that the Coll ege' s nmask
mandat e and the pandenmic directive is an unjustified
violation of the Al berta Human Rights Act, and that the
Col l ege unlawful ly discrimnated against Dr. Wall on
the basis of his nental disability and his religious
beliefs when it refused to accommodat e hi m and,

i nstead, attenpted to discipline him

Now, of course I'mgoing to ask nore of you than
just that, but that's -- that's the starting point.
That's the central, key point. Everything else is

going to flow fromthose findings that you make or
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don't nake.

Now, | want to rem nd you of the inportance of
aski ng questions as the trier of fact and the trier of
law. | encourage you to ask questions of ne.
encourage you to interrupt ne to do so. Raise your
hand or otherw se speak over ne. And, in fact, |
inplore you to do so if there are questions in your
m nd, because | think it is incunbent upon you to
i ndicate to Council, indicate to M. Mxston and I, or
at least to me now that |I'm giving subm ssions, where
your mnd is at on these issues, what you're westling
with, what you're struggling with, what things you
woul d |'i ke addressed. Wat things you would not |ike
addr essed because you' ve already resolved themin your
mnd. | submt that it is incunbent upon you to
indicate to nme in sone fashion what your mind is on
these matters, and if there are unresol ved i ssues that
matter to you as far as your decision, to raise them
with nme and to ask ne questions and to press nme on
those things. | would submt to you that it is
appropriate. And, in fact, it's the only appropriate
thing to do as a deci sion nmaker because if you were
going to nmake a decision about an issue and you have
haven't heard subm ssions on it, that you demand to
hear those subm ssions fromcounsel, and | wll gladly

give themto you.
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Now, of course, nuch of this case turns on the
expert evidence of which there is a |l arge anount.
woul d al so submit that its incunbent upon you, as the
trier of fact and the trier of law, to nake
det erm nati ons about how nuch weight to accord to the
expert evidence, and about what evidence to prefer when
there is conflicting evidence, which there is in this
case.

Wei ghi ng expert evidence, expert opinion evidence,
and deci di ng what evidence to prefer when there's a
conflict are findings of fact, which you are entitled
to make and I would submt you nust nmake as the trier
of fact in this case.

Where the expert evidence is useful and hel pful
and reliable, the Tribunal should accord it significant
wei ght insofar as the evidence, that type of evidence,
i s outside an average | ayperson's know edge and,
therefore, outside of your know edge.

As for deciding which expert evidence to prefer
when the opinions of experts conflict or oppose each
other, the follow ng factors shoul d be consi dered.

This is a non-exhaustive |list, but these are sone
factors that shoul d be consi dered.

For exanple, which expert is nore informative?

Wi ch expert has nore know edge in the relevant fields?

Who has the deeper know edge? Which expert is nore
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credible and reliable? D d any of the experts retract
statenments or opinions or conclusions in
cross-exam nati on? Wi ch expert was nore professional?
Whi ch expert was nore reasonabl e? Wi ch expert was
nore bal anced, neutral, objective, or inpartial? Dd
any of the experts insult or excessively criticize the
intelligence or abilities of other experts? And which
expert was nore nmature?

And we shoul d keep those in mind when | get into
dealing with the expert evidence, which |'"mgoing to at
| engt h.

First, I'"'mgoing to start with a | arge anount of
case law. It is trite law that regul atory bodi es such
as the College -- I'"'mgoing to say "the College".
know it's the CCOA, the College of Chiropractors of
Al berta, but I"mgoing to often refer to it as "the
College". It is trite law that regul atory bodi es such
as the Coll ege are bound by the Al berta Human Ri ghts
Act. | don't think that's in contention, but
nonetheless, | wll take you to a quote fromthe
Al berta Court of Appeal that clarifies this.

I"mgoing to read you fromthe case -- | believe
it's actually been cited, but |long before, when we were
doing initial argunment. It's the case of Wight v. The
Col | ege and Associ ation of Registered Nurses of

Al berta. Two thousand --
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MR MAXSTON: M. Kitchen, I'm-- I"mreally
very sorry to interrupt as you're just beginning, but I
think you've said this norning you were going to be
sendi ng me your cases, and | don't know if |'ve
received themyet. So | see you're now starting to
tal k about cases. |Is there -- are you going to be
providing those to ne and the Tribunal, or -- it's
often hard for ne to --

MR, KI TCHEN: Wat -- what | said is -- and
you can let ne know if you object to this, but what |
said is | was going to provide themat the end once |
you know, knew exactly what -- what cases | was goi ng
to be referring to.

MR, MAXSTON: | don't want to del ay your
subm ssions here, but | frankly would prefer to have
the cases as soon as possible, not until the end,
because it's going to be kind of hard for ne to, naybe

toni ght even, take a | ook at what you said and the

gquot es you've nentioned. |If you could endeavour to get
themto nme as soon as possible, |I'd appreciate it. And
["msorry to interrupt you so early on. | didn't know

you' d be quoting cases just yet.

MR, KI TCHEN: No, that's all right. Well,
you know, we're probably going to have a break before
" mdone today. So during the break, I'll just put

themall together and email themto you, if that's al
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right.

MR. MAXSTON: And | m ght suggest emailing
themto the Tribunal or M. Pavlic so he can send them
to the Tribunal. And again, ny apol ogies for
interrupting so early.

MR KI TCHEN: No. That's all right.

So, again, this is the case of Wight v.

CARNA, 2012, ABCA 276. I'mgoing to read to you from
par agraph 50. Court of Appeal of Al berta says:
(as read)

The law to be applied is well established.

Human R ghts Act prohibits discrimnation by

an occupational association |like the Coll ege,

agai nst any nenber on various grounds,

i ncl udi ng physical disability or nental

di sability.
| didn't gather fromny learned friend s subm ssions
that there was any contention that the Al berta Human
Ri ghts Act doesn't apply to the College, but that nakes
it pretty clear.

The Col | ege nmust not unlawfully discrimnate
against its nenbers. The flip side of this is that the
Col | ege nust reasonably accomodate its nenbers. This
duty to accommobdate and obligation to not discrimnate
applies to both the College's actions and its policies,

whi ch woul d i nclude the pandem c directive as a policy.
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Now, to be unlawful, discrimnation nust inpact a
protected characteristic. Mental disability is one of
the protected characteristics in the Al berta Human
Rights Act, also referred to often as a protected
ground. Religious beliefs are another protected
characteristic.

Discrimnation on the basis of a protected
characteristic is prima facie unlawful, which is to say
it's presunptively unlawful. However, the
di scrimnation can be justified if certain requirenents
are net. | think my -- M. Maxston took you through
this.

There are legal tests for determ ning when
di scrimnation has occurred and whether it's justified,
and M. Maxston alluded to those. |'mgoing take you
through themin a little nore detail.

Now, the reason this is so relevant is because
sone charges against Dr. Wall are entirely contingent
on a finding of whether or not the College unlawfully
di scrim nated against Dr. \Vall.

Those charges are 1(a), failed to wear a mask.
["mjust summarizing. 1(b), which is failure to
di stance while not wearing a mask. These two charges
against Dr. Wall are contingent on a finding that the
pandem c directive does not unlawfully discrimnate,

that it lawfully discrimnates. And |I'mgoing to get
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into the distinction between the two.

Just give ne a second. | want to get this in
front of me here. |f you' re wondering, I'mmssing a
page in ny notes, that's why | pause.

|"mgoing to take you through these -- these
charges just very briefly. 1(a) and 1(b) involve
failure to mask and failure to distance while not
masked. Simlarly wth 2, Charge 2, Charge 2(a) and
2(b) are essentially the sane charge, but |evied
against Dr. Wall on the basis of his staff, which we
know fromthe record is his son, and his son only.
Failure of staff, son, to nask and to di stance while
not masked.

Let ne | ook at Charge 4. Now, | know -- | know ny
| earned friend said there could be no possible defence
to this. Well, of course, with 4(a) and 4(b) -- well,
with 4(a) we have -- 4(a) and 4(b) are the same charge,
but related to charting. So in other words, there's a
failure to chart this failure to do sonething. So
there's a -- there's a direct connection. One follows
t he ot her.

And then, of course, there's the issue of 5(b),
failed to follow the pandemc directive. And, of
course, the only three things that were -- failed to be
followed in the directive is masking, distancing, and

the plexiglass barrier, so very nuch the sane issues,
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just reiterated in different ways.

Now, |I'mgoing to submt to you that these charges
are largely or wholly resolved if there's a finding
that the pandemc directive is unjustified
di scrimnation, or if there's a finding -- and/or
there's a finding that the College acted in a way that
constituted unjustified discrimnation.

| just wanted to clarify that as far as case | aw,
everything the Suprene Court of Canada says and the
Al berta Court of Appeal says, of course, is binding
upon you, which neans that you nust follow it whether
you like it or not. Anything below that, that woul d be
the Al berta Court of Queen's Bench, the Queen's Benches
or Courts of Appeals of other provinces, |ike the
British Col onbia Court of Appeal, which both
M. Maxston and | are referring to, anything fromthe
Al berta Human Ri ghts Tribunal or the Al berta Human
Ri ghts Comm ssi on, or any other Human Ri ghts Comm ssi on
or Tribunal. Al those decisions are decisions you
shoul d consi der, seriously consider, but they're not
bi nding on you. You are free to disagree with themif
you want to.

|"'mgoing to be referring to a ot of cases. A
| ot of them are Suprene Court of Canada cases. Sone of
them are Court of Appeal cases. Those are binding on

you. The other ones | refer to are not binding.
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Now, human rights case law is clear that the onus
is on the claimant, in this case, Dr. VWll, to
establish on a balance of probabilities that they had
been discrimnated against. The test for that cones
fromthe Suprene Court of Canada case of Mdore, 2012
SCC 61. The reason the test cones fromthat case is
Justice Abella gave an iteration of the case at
paragraph 33 that was excellent. Every court since
then has quoted her on this. And I'll read it to you.
Justice Abella, as she then was, at the Suprene Court
of Canada, said, in paragraph 33: (as read)

To denonstrate prima facie discrimnation,

conpl ai nants are required to show t hat they

have a characteristic protected from

di scrimnation under the Code, that they have

experi enced an adverse inpact wth respect

to [in this case] the service, and that the

protected characteristic was a factor in the

I nverse -- adverse inpact.

Once a prima facie case has been established, the
burden then shifts to the respondent, which I'l| get
into later. But this establishes three things that

Dr. Wall has to show. He has to show that he has a
protected characteristic, that he suffered an adverse
I npact, and that the adverse inpact is connected to the

protected characteristic. O, in other words, that the
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adverse inpact, a factor in that was the protected
characteristic.

| note that the College -- or the conplaints

director, | should say, contests whether Dr. Wall has
any protected characteristics engaged. | submt that
he has two, and I'll take you through each one.

First, I'Il start with nental disability.
Dr. Wall gave extensive testinony on this. | don't

think I need to persuade you that he was, as ny | earned
friend said, very candid. He was direct. He was open.
He was consi stent.

He never wavered in his positions or varied his
statenments, even when pressed by M. Maxston, who put
it to himthat his stance on the futility of masks was
astonishing. He therefore is a highly credi ble and
reliable witness. And this is inportant because when
there are tines that the only evidence we have on
certain issues conmes fromDr. WAlIl, | submt to you
that it should be accepted and accorded great wei ght
because of how credible Dr. Wall is as a w tness.
didn't hear anything fromnmny friend that underm ned his
credibility. |[If anything, | heard repeated references
to how candid and truthful he was.

Now, | know you probably haven't read the whole
record yet. | don't blanme you, having read the whol e

record nmyself over the |ast week. Like ny |earned
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1 friend, | do inplore you to read the entire record. As
2 time consum ng and onerous as it will be, | think that

3 has to be done for this case, and | encourage you to

4 read the entire record. 1'mgoing to read portions of

5 it to you, like ny learned friend has, to highlight

6 certain things.

7 So no need to go there with nme, but if you want

8 to, you can. I'mgoing to start with pages 568 to 569

9 of the transcript. This is Dr. Wall's testinony.

10 Now, this is in regards to Dr. Wall's evidence of

11 the effect of masking on him On direct exam nation, |
12 asked Dr. wall: (as read)

13 Now, did you start wearing a mask or treating

14 patients once you becane aware of the

15 mandat ory mask requirenment in the pandem c

16 directive? [Dr. Wall answers] Yes, | did, on

17 and off. It was very apparent to me right

18 fromthe start that when |I put a mask on,

19 that | did experience nental concerns.

20 Next |ine down: (as read)

21 It was very quickly that | realized ny nenta
22 concern.
23 And when we cone to that again -- |'mnow over on

24 page 584. Dr. Wall says: (as read)
25 When | put on a mask, | experience feelings

26 of anxiety and a sense of claustrophobia Iike
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sonebody is cutting off ny air supply. And

so what that does, is it decreased ny

concentration level. And it makes it

difficult for ne, when |'mtreating patients

and note-taking, to maintain proper

concentration and provi de the best possible

care to nmy patients. And so that

specifically is what nmy nental concern was.
Again, everything -- everything Dr. Wall said right
there was em nently reasonable. He's a credible
Wi tness. There's no reason to doubt that. There's no
reason to think that Dr. WAll 1s overstating things or
over exaggerating. And, in fact, | would put it to you
that if we |ooked to the expert evidence fromDr. Dang
and Chris Schaefer, that -- well, and even
Dr. Gauthier, just in his anecdotal observational
evidence, | put it to you that that's expected that
Dr. Wall feels that way because it's expected that
quite a few people would feel that way. That's exactly
what we see with sonme people when they wear a nask.
They experience exactly those types of nmental concerns.
Those types of nental disabilities present thenselves
when people wear a mask, for sonme people. So nothing
there that's surprising.

And t hen, of course, we have Dr. Salemis |letter.

Now, there's two inportant things to note about
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Dr. Salem One, he decided, in his words, to grant a
nmedi cal exenption to Dr. WAll. So in his clinica
judgenent, he decided that Dr. Wall had net that
threshold. O course, Dr. -- Dr. Dang, in his
testinony, also testified that as far as he's
concerned, nedical exenptions to nasks are legitimte
and shoul d be given sonetines, that he has given them
out .

Dr. Salemspecifically referred to -- this is in
the first paragraph of his letter from January 8th:
(as read)

The primary driver for his inability [that's

Dr. WAll's inability] to wear a mask is

anxi ety.

Coupl e lines down, Dr. Salemsaid: (as read)

| feel | have gained a good grasp of the

suffering Dr. Wall had endured on account of

mandat ed nmask wear .

And at the very end of Dr. Salem s January 8th letter,
he says: (as read)

Pl ease understand that Dr. Wall's own mask

exenption situation was not taken lightly.
VWhi ch means, that he, Dr. Salem did not take it
lightly.

Now, of course, M. Maxston noted that Dr. Sal em

made a |l ot of comments in this |etter about the
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I neffectiveness or questionable effectiveness of -- of
masks and nmask policies. | don't think anything turns
on that insofar as that's consistent with what just
about everybody el se has said in this case, except for
Dr. Hu, that | would say that Dr. Salem was perfectly
reasonabl e and correct in what he said. But for the
pur poses of determning Dr. Wall's nental disability,
nothing turns on that. The fact that Dr. Sal em agrees
with sone of the best experts in this area about how
masks don't work in no way underm nes his clinica
judgenent that Dr. Wall has a sufficient nental and
nedi cal concern to exenpt himfromhaving to wear a
mask.

Il wll also note that the College did not call a
doctor to do a separate analysis on Dr. Wall. They did
not get the opinion of a practicing physician to
contest Dr. Salenms position. Dr. Salenls exenption
went uncontested. In other words, the College did not
bring in any evidence to contest what Dr. Salem had to
say. Wich is interesting as well, because it's often
common in nmental disability or physical disability
cases, human rights cases, for the respondent to bring
ina-- their own physician to do, you know, their own
I ndependent assessnent, and then there's often a debate
iIf it goes to litigation about, you know, which

doctor's assessnent is nore reasonable and reliable
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about whether or not the clainmant actually has a nental
or physical disability. That didn't happen here.
Ckay?

Al'l we have on the record is Dr. Wall's evidence,
which is credible, and Dr. Sal enml s evidence that
Dr. Wall suffered nental disability that was triggered
by mask wearing. | heard comments about how there's no
ot her prognosis or there's no other way of dealing with
this. Well, it's pretty sinple. Dr. Salemsaid it.
The solution to this, if putting on the mask causes
anxiety, if it causes claustrophobia, don't put the
mask on. That's the obvious solution; right?

It's not -- it's not appropriate to say, Wll, you
know, suffer through it, take sone neds, you know?
That's -- that's not appropriate. The appropriate
thing is to sinply take it off. And that's what he
recommended, and that's why he granted the exenption.

Now, of course, as we know fromthe case |aw and
common sense, anxiety and cl austrophobi a are serious
and debilitating nental disabilities. And it's
entirely expected that Dr. Wall would say, Look, it

affected ny concentration. | wasn't able to think
straight. | wasn't able to do good patient care.
Well, of course not. That's what happens when you have

serious anxiety and claustrophobia. That's why they're

called nmental disabilities. Because they are a
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di sability.

A hundred years ago, the | aw woul dn't have
recogni zed that. They woul d' ve scoffed at that and
just said, You re weak-m nded. Nowadays, the | aw
recogni zes how i nportant that is. That's why we have
it as a protected characteristic in the Al berta Human
Ri ghts Act.

| also want to point to the fact that Dr. Wl
went out of his way to confirmthat it was wearing a
mask and then a face shield that caused these problens.
He wore these things over and over and over again, and
he docunented them And that's why he even went from
trying a mask to trying a shield, to make sure that
this is what was going on. So there's a direct
connection between his nmental disability and the
wear i ng of the mask

"1l note that human rights | aw doesn't
necessarily require third-party physician verification,
but often it does, and often a |ot of weight is placed
on that, that sort of objective third-party
verification. But there are instances where that
doesn't necessarily have to be in place. |In this case,
it'"s in place. But, of course, the timng is a
problem or at |least the College says it is, because
that third-party verification didn't cone in unti

Decenmber 2020. And I'mgoing to get into that a little
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| ater.

Now, the next step is adverse inpact. |f Dr. Wl
establ i shes that he has a protected characteristic,
wel |, the next question is: Did he actually suffer any
ki nd of adverse inpact? Well, | would say this nuch is
obvious. The first adverse inpact is the College's
attenpt to strip himof his licence, of his practice,
and, of course, therefore his livelihood.

| do want to note that had the Coll ege's request
for a suspension been granted in Decenber of 2020,

Dr. Wall would' ve |lost his inconme for nonths or years,
very likely resulting in the loss of his house and his
famly of eight children, which is entirely dependent
on him ending up at the food bank. | submt to you

t hat woul d' ve been a scandal ous out cone.

The second adverse inpact is the College' s ongoing
prosecutions and the charges that it just brought
against himthat he is here today contesting. These
adverse inpacts are clearly a result of the College's
actions, and, obviously, his nental disabilities are a
factor in the adverse inpact because the reason the
Col | ege has taken these actions against Dr. Wall and
| evied nost of the charges it has is because he has
practiced wthout wearing the mask, which is directly
connected to his nental disabilities that render him

unabl e to wear a nask.
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Enphasi ze "unabl e", by the way. | nust have heard
the word "sel ective" alnost a hundred tines from ny
| earned friend. Dr. Wall was elected -- "selected" to
do what he did. He was unable to wear a mask due to
his nmental disabilities. He went through a process to
confirmthat. He saw a doctor who confirnmed it. And I
don't think it's a coincidence that the word "unabl e"
Is specifically used by the CMOH when, in drafting her
order, she says nobody has to wear a nask if they are
unabl e to because of a nmental concern or limtation.

So there's no nere choosing not to wear a mask as
if Dr. WAll nerely chooses not to wear pink shirts or
not to wear an orange shirt on orange shirt day. He
doesn't just choose not to. He's unable to.

Dr. Wall was treated exactly the same by the
Col | ege as sonebody who did not have nental
disabilities and was not wearing a mask. But that's
exactly what's at the core of discrimnation, ignoring
t hat sonebody has a relevant protected characteristic
and expecting themto do exactly as soneone who doesn't
have a disability or doesn't have a religious belief
that prevents them from doi ng that thing.

A classic exanple froma 1980s case called Sinpson
Sears is you have sonebody who cannot work on Saturday
because they're Seventh Day Adventists, but the

enpl oyer treated themli ke everybody el se who can and
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shoul d work on weekends to keep their job, treated them

the sanme. It's not that -- it's not that the enpl oyer
treated themdifferently. It didn't discrimnate in
that sense. It discrimnated in the sense that they

treated them exactly the sane, even though they have a
protected characteristic that renders them unable to do
sonething; right? It's like -- it's |ike expecting an
O'thodox Jew or a Muslimto eat neat that they
shouldn't. It's the sane thing. See those classic
exanples fromthe '80s and '90s fromthe cl assic human
rights case | aw.

It's sane thing here. The College says, Look, we
don't care if you have a nental disability, physical
disability, religious, it doesn't matter. W are going
to treat you exactly the sane. You don't wear it, it's
discipline. W're going to cone after you. And
that's -- that's exactly what discrimnation is.

Now, let's talk about Dr. Wall's religious
beliefs. This is the second ground or characteristic
that he submts he was discrimnated upon. |'ll take
you to 572 of the transcript record. Dr. VIl is
giving testinony in direct examnation. | asked him
(as read)

Now, have you, since the spring of 2020,

devel oped any ot her concerns or personal

obj ections to wearing a nask?
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Dr. Wall says at line 11 on page 572: (as read)

Yes, | have. | would say that | do have
religiously sincerely held religious beliefs
that woul d preclude ne fromwearing a mask.
Specifically, I"'ma Christian. And that
nmeans that |'ma born again follower of Jesus
Christ and, as such, | adhere to the

teachi ngs and requirenents of the holy Bible.
Dr. Wall proceeds to quote Cenesis 1:27,

whi ch says "God created mankind in his own

i mage. In the imge of God, he created them

Mal e and fenal e, he created theni.

Dr. Wall then says: (as read)

So | believe that, Nunber 1, ny face is
sacred. |It's sacred to me. |It's sacred to
God. Because it is, it's a manifestation of
his inage. So for nme to cover up ny face, it
essentially places a barrier between ne and
Jesus. And for soneone to require ne to wear
a mask who is in a position of authority when
there's no other reason to put that mask on
other than the fact that they're telling ne
to when | don't exhibit any synptons or any
upper respiratory issue, to nme, is
essentially fearing man, and not God. And so

that's one aspect of it.
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Also, as a Christian, | believe that | amto
live ny faith, ny life, in the fullest
nmeasure and expression of faith. Just to
clarify that, | just want to read a couple
passages fromthe Bible that support ny
religious conviction.

Dr. WAll reads Hebrews 11:6, which says: (as read)
Wthout faith, it is inpossible to please
God, for whoever conmes to God nust believe
that he exists, and that he rewards those who
diligently seek him

And Dr. Wall reads Second Corinthians 5:7, which says:

(as read)
For we wal k by faith and not by sight.

And then he quotes Romans 14:23: (as read)
For what ever does not proceed fromfaith is
sin.

And then Dr. Wall says: (as read)
So when | have to wear a mask, |I'mliving by
faith. | amliving because soneone in a
position of authority has told ne, Put that
mask on. \Wether it's fear-based or whether
iIt's for sone other reason, it violates ny
life of faith.

M. Maxston brought you to the Ansel em case, which is

the controlling case on the test for establishing if a
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claimof religious belief is, in fact, a protected
belief. The test is, very briefly, is there a sincere
belief? |s that belief -- does that belief have any
nexus with religion? And would the inpugned action or
requi rement or policy interfere with the claimnt's
ability to act in accordance with their religious
beliefs in a manner that's nore than trivial and
I nsubstanti al ?

Now, the course -- the Court has struggl ed
I mmensely with trying to figure out what is and isn't
trivial and insubstantial. Qoviously, there's --
that's sonmewhat subjective. But | put it to you
that -- and | understand that perhaps none of you have
any exposure to religion, and so this is difficult to
conprehend. And, of course, the Court recogni zed that
in Anselem But I'Ill put it to you that if soneone is
conpelled to conmmt a sin -- | don't care whether
they're Jewi sh or Christian or Miuslim or sonething
else -- religiously, theologically speaking, to conmt
a sinis usually very severe. It's usually a big deal,
to put it in plain English.

To commt a sinis nore than a trivial and
I nsubstantial interference. There may be aspects of
religious belief that are nerely optional, nerely
preferential, nmerely bonus. O course, that's not nost

of religious beliefs, and it's unfortunate that the
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test was drafted this way because it recognizes -- it
doesn't really recognize religious belief. But the
fact is, inthis case, that's not really rel evant.
What's relevant is that for Dr. Wall, if he -- if he
put on the mask, you know, once he had -- once he had
determ ned that these are the beliefs that he has about
masks, he puts that thing on, he's living in sin. And
for a Christian like Dr. Wall, that's a big deal.
That's a lot nore than trivial and insubstantial.

And, of course, there's no question that his
beliefs are sincere. There's no questions that his
beliefs don't have a nexus to Christianity, and that's
just one exanple of that. |If he's able to quote that
many passages of scripture and tal k about them at
| ength, clearly there's a nexus between his beliefs and
the religion of Christianity.

So Dr. Wall's religious beliefs nmeet the Ansel em
test. They are protected beliefs.

Now, again, that doesn't nean that discrimnating
against Dr. Wall on the basis of his religious beliefs
cannot be justified. Mybe it can. GCkay? But there's
a prima facie -- there's prinma facie discrimnation
when Dr. Wall says, Look, | can't wear that mask
because I'd be living insinif | did. And the College
says, Too bad, you can't practice. That's prinma facie

di scri m nati on.
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MS. BARTON: M. Kitchen, | need to
interrupt. 1've noticed that Dr. Wall is absent from
hi s canera.

MR. Kl TCHEN: Yes, he did tell nme he -- he's
going to be having patients conme in later this

afternoon and that he would just try to cone back on as

much as he -- as nuch as he coul d.
THE CHAI R Yes. | see he's back now.
MR. Kl TCHEN: So | woul d suggest how we

approach this, is that we don't nmake this a concern
that Dr. Wall | eaves the screen. As we know, he -- he
works alone in the office, and so no one else is there
with him | nean, he could tell us if that's untrue.
If he has a patient cone in, | think it's --
there's couple different ways we can deal with that.
He can -- if there's concerns about that, we can ask
that he nute it so that his patient can't hear it. |
have concerns about that because then he can't hear it.
But | don't think there should be any concerns about
hi m | eavi ng the canera.
MR. FI SCHER: Sorry, M. Kitchen. If |
could just make a comment. Did you indicate that
Dr. Wall has patients schedul ed today during the tine
of the hearing and they'll be in the office? D d I
hear that correctly?

MR.  KI TCHEN: Curtis, I'l'l invite you to
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speak to that. 1Is it 4:00 you have a patient com ng

in?

DR. WALL: | have -- | have one patient
comng inat 4. I|I'mable to nute everything and turn

everything off so that it's unavailable to this
patient. So it's conpletely up to your decision there.
MR.  KI TCHEN: O course, the other way to
approach this is that he -- he, you know, |eaves and
then cones back, but of course that requires Ms. Barton
tolet himin as soon as he cones back. So --

MR. Fl SCHER: Can we just have --

Ms. Barton, can you confirmhow | ong the session was
schedul ed to go today on the notice for the hearing?
M5. BARTON: 5: 00.

MR. FlI SCHER: So could I just ask why we
weren't maybe nade aware ahead of tinme that Dr. Wl
woul d need to step out at 4:00 when the hearing was

schedul ed until 5:00 originally?

DR, WALL: Yeah.

MR. Kl TCHEN: There's no obligation on

Dr. wall to --

DR, WALL: Yeah. | can speak to that,
actually. Yeah. | didn't have any patients schedul ed

t oday, but when | heard M. Maxston was going to be
wrapping up fairly shortly in the afternoon, | didn't

realize that James was going to be presenting after
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that. And so | had a patient call in, and then I

schedul ed for 4:00, thinking that M. Maxston was goi ng

to be finished around 3:00.

MR. KI TCHEN: So, M. Maxston, | invite your
position on this. | think, you know --

MR MAXSTON: Yes. You know, | think --

thank you, M. Kitchen, | appreciate that.

And | don't want to take up too much tine here.

Frankly, | think we just want to keep noving. But

there's been a great deal

of tal k about the open court

principle and M. Kitchen's concerns in that regard. |

suppose it's up to his client whether he wants to be

present or not. | think in nost professional

di sci pline hearings, the nenber wants to be present,

wants to be seen, wants to be engaged, wants to hear.

This isn't really the conplaints

we sure don't want to

hear | ater

sone prejudice to Dr. Wall, that

adversely affected or

in, et cetera.

Sol think it's --

we keep havi ng peopl e,

Ms. Barton

director's issue, but
on that there's been
he's in sone way been

didn't | et himback

it's alittle frustrating when

you know -- | recognize Dr. Wal

iIs trying to a earn living here,

schedul ed for today.

IS not going to raise that

I think to

I ssue,

but the hearing was
the extent M. Kitchen

well, | suppose

Dr. WAll can | eave as he wants to, but then he's going
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to have to conply with Ms. Barton's stated rules as the
hearings director. And | don't want to go --

MR. Kl TCHEN: Now t hat --

MR MAXSTON: -- down that road. | don't
want to debate it, but | --

MR. Kl TCHEN: That's the part that's
unacceptable. Again, if he wants to | eave, you' re not
going to hear anything fromne that, |ike, Ch, hey,

| ook, you know, Dr. Wall wasn't there for half an hour.
Well, that's -- that's on himif he |eaves; right? But
what we have to have in place is that he's able to cone
back in. | think it's absurd, frankly, if he's not
able to immediately conme back in. The absurdity and
the unl awful ness of this rule is now i npedi ng on

Dr. Wall's Charter rights.

THE CHAI R But, M. Kitchen --

M. Kitchen, | would just reiterate, we had this tine
booked. And knowing the difficulty that we've had in
comng to these -- these tines -- I'mjust going to say
that. And |'m going to ask what about tonorrow, then?
DR, WALL.: Again, just to clarify, | was
under the inpression with M. Maxston being done early
that that was the end of -- of today. And that's why I
scheduled this patient at 4:00. Had I known that Janes
was going to continue afterwards, | wouldn't have nade

any appoi ntnents, but that's what happened. So ...
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THE CHAI R | think we discussed the
process that we would follow at the begi nning of the

day. But I"'mnot going to get into that. There is

anot her option. First of all, M. Kitchen, I'mnot in
favour of having -- having Dr. VWall just nute his
screen and have people in. | don't -- that's not

acceptable. The other option is that we can concl ude
at 4:00 for today, and we can either start at 8:30

or 9:00 tonorrow norning, and -- and go fromthere.
And -- and that would elimnate this dispute or this

di scussi on over whether Dr. Wall needs to be there or

not. 1'd prefer to have -- and you may have said
yourself, this is a -- this is a significant hearing,
and | -- | would prefer to have Dr. Wall present.

So that's one option.

MR KI TCHEN: Ckay.

MR Fl SCHER: | think M. Maxston had a
comrent .

MR, MAXSTON: | just want to say,

M. Kitchen -- and I'mgoing to be careful in how | say

this -- when you say Dr. Wall's constitutional rights
or Charter rights are being inpeded, WlIl, he's
choosing to | eave the proceedings. He's the one doing
the inpeding. And --

MR. Kl TCHEN: You m sunderstand nme. You

m sunderstand nme. The problemis, when he's done with
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the -- let's -- let's say we keep going after 4:00,
it's 4:18, I'"'mstill going, and he tries to cone back
I n because he's done wwth his patient and Ms. Barton
doesn't let him It's then and only then that we have
a probl em

MR MAXSTON: | -- 1 think that, you know,

the bottomline fromthe conplaints director's

perspective is we have a schedul ed hearing. It was
scheduled for a full day. |[|'ve been doing this a |ong
time. 1've rarely seen a nenber want to junp in and
out of a hearing. |It's that inportant for a nenber to
be here. | can't make decisions for Dr. \all.

MR. Kl TCHEN: | understand that.

MR, MAXSTON: The rules are the rules.

think we should try and press ahead, frankly, and try
and get as nuch done as we can today. Maybe we cut off
at 4:00, then, but tonorrowis a full day.

MR. KI TCHEN: | think I"mokay with cutting
off at 4:00. But -- but |I have to ask, because this
has conme up before, does anybody have an obligation if
they have to run to 5:00 tonorrow? And | say this
partly for you, M. Maxston. Let's say | amstill
going until 4:00, and then you want to have a rebuttal,
and the rebuttal gets really lengthy, and then all of a
sudden, it's 5:00, and then you're -- you're cut off.

That's ny concern.
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MR, MAXSTON: "' manticipating you' re not
going to finish today, M. Kitchen, and I'll have ny
rebuttal tonorrow. So | -- | don't see any nmagic in

t hat concern.

MR, KI TCHEN: Look, to be perfectly frank, |

don't expect ne to still be going at 4:00 tonorrow.

But if the Tribunal has a |ot questions, it's possible.

| have a lot of material yet to get through.

THE CHAI R: Wll, let's -- let's do this:

I'I'l make a decision, then, just so we can get goi ng.

We'll conclude at 4:00 today. Dr. Wall can deal wth

his patient, and we'll proceed at -- at -- tonorrow

norni ng as scheduled. And if we need to shorten the

 unch break, we will do so if that is what's required

in order for us to conplete this stage tonorrow.

DR. WALL.: Yeah, and |'m good with that.

And just for the record, just in reference to what

M. Maxston said, a nenber bouncing in and out of -- of

the hearing, it's not ny intention. Again, | think |

made cl ear why | scheduled this patient. And I'm-- |

have no intention of bouncing in and out of this

process. So ...

THE CHAI R We've -- we've decided that

we'll go until 4:00, which is half an hour from now.
So, M. Kitchen, back to you

MR KI TCHEN: Thank you.

Dicta Court Reporting Inc.
403-531-0590




1498

© 00 N oo o B~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

M5. BARTON: Can | -- can | just clarify
that | amstill going to adhere to the rules, that if
anybody | eaves the neeting, they will have to go in the

wai ti ng room
MR. KI TCHEN: | don't think we expected you
to do otherwi se, Ms. Barton.
THE CHAI R Thank you.

And while we're -- while we're at it, M. Kitchen,
I just wanted to ask the court reporter, are you okay
with the pace of what you're hearing? Are you having
any difficulties?
THE COURT REPORTER: No. It's -- it's okay. It is
quite fast, but | understand there's a lot to go
t hr ough.
THE CHAI R Ckay. |If you just put your
hand up, or interrupt if you' ve m ssed sonething or
we' re going too quickly.
THE COURT REPORTER: Ckay. | will. Thank you.
THE CHAI R Ckay. Al right.

Ckay. M. Kitchen. Thanks.
MR. KI TCHEN: |'ve given you ny subm ssions
on Dr. Wall's nental disability, with Dr. Wall's
religious beliefs. 1've argued that those protected
characteristics are engaged. |'ve argued that he
suffered an adverse inpact through the Coll ege's

actions in attenpting to take away his |icence and then
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| evyi ng the charges and continuing the prosecution.

And then, of course, there is that remaining
guestion of whether or not the protected grounds were a
factor in the adverse inpact.

What's inportant to understand about
di scrimnation |aw or human rights law is that
intention to discrimnate is not required, and, in
fact, rarely is that the case. W call it "adverse
I npact” or "adverse effect discrimnation". Because
what it is, is an ostensibly neutral rule w thout any
intention to discrimnate that results, nonetheless, in
discrimnation. And that's exactly what the pandem c
directive is. So there was no intention to
di scrimnate against Dr. Wall or any other nmenber, |I'm
sure. But that's the effect. That's the inpact
nonet hel ess, notw t hstandi ng the absence of that
i ntention.

And | don't -- | don't have any evidence to give
to you that the College was intentionally seeking to
di scrim nate against Dr. Wall on these two protected
grounds when they attenpted to take his licence -- or |
shoul d say the conplaints director -- when the
conplaints directed attenpted to take his |licence, or
when he levied charges. But that's the inpact; right?
Because the charges are all about himnot wearing a

mask. Wiy can't he wear a mask? Because of these two
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protected characteristics.

So when he suffered -- when he suffers the inpact,
t he adverse inpact of those actions, they are directly
connected to these protected characteristics. So the
protected characteristics are a factor in that adverse
I npact, in those actions.

So | submt to you that Dr. WAll has satisfied the
tests pursuant to Mbore to establish a prinma facie case
of discrimnation on both nental disability and
religious beliefs. Now, of course, | think you
probably understand that he doesn't have to establish
both. As long as you find that one or the other
protected characteristics are engaged, that's enough.
And if you find both, there's nothing in particular
that turns on that or adds to that, but as |ong as one
of themis engaged, he's net his onus. And then we
nove on to the next part of the analysis.

Now, as I'mgoing to talk to you, there is --
there is a distinction between the Coll ege's actions
and the College's policies. But I'lIl just deal briefly
with the repeated argunent that | heard fromny |earned
friend about the College's actions, and that relates to
Dr. Wall not officially requesting accommobdation in
June of 2022 -- or -- sorry -- 2020.

Now, of course, we heard -- we heard in evidence

fromDr. Wall that, well, he was apprehensive. He
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rightly and reasonably anticipated that the Coll ege
woul d react very simlar to the way that it did, that
it would not be supportive, that it would not want to
dialog with him that it would not |ook at options with
him And history bears out that his anticipation was
entirely accurate.

When the Col | ege found out that he wasn't wearing
a mask, it took the nost extreme action it could. It
sought to suspend his practice permt. There isn't
anything nore extrene that it could have done. In
plain English, it pushed the nuclear button. No
di al ogue. We know fromthe evidence Dr. Wall had that
conversation with both M. Lawence and Dr. Hal owski on
t he phone, and i ssues about acconmopdati on and exenpti on
were raised. Dr. Wall nentioned those concepts, at
times, nentioned those words. Dr. Hal owski's response
was, Well, you're going to have to sit it out. You
have to sit out practicing. And | put it to you, by
the way, that if you find any conflict in the evidence
about what was said in that phone call, that you need
to favour Dr. Wall's evidence on that point, being a
truthful and credible witness as he is. Dr. Hal owski
and M. Lawence were repeatedly evasive and
argunentative during cross-exam nation, particularly on
t he poi nt about what was said on this phone call. Not

much turns on this phone call, and yet it was very
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difficult to get straight answers out of Dr. Hal owski
and M. Lawence on the content of these phone calls.

| put it to you that Dr. Wall -- his recollection
of the phone call is accurate and that it's credible
and that there were brief discussions in those phone
cal | s about acconmmodati on and exenpti on.

So regarding the College's actions, their duty to
accomopdate was triggered at that point on Decenber 3rd
when those conversations occurred. This timng
matters. kay? Because the adverse inpact that
Dr. Wall suffered follows after that. The conti nued
application to strip himof his practice permt, the
continued prosecution of these charges, it al
continued after that duty to accommobdate was triggered.

If the College was acting in a procedurally fair
manner, the College would' ve halted its application to
suspend Dr. Wall's permt, and it woul d' ve assessed its
duty to accommodate now that it's been triggered. And
I'"'mgoing to take you to a case that tal ks about the
I nportance of what's often referred to as procedura
accommodati on. Because, of course, there is
substanti ve accommodati on, which is actual regines that
are set up to accommodat e soneone, but then there's the
procedure side of it, which is the respondent or
enpl oyer or the College or whatever it is, stopping for

t he nonment and saying, Ckay, what can we do? How can
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we sort this out? W'IlIl |ook at sone options, you | ook
at sonme options, and we'll talk about this. O course,
t hat never happened.
|"mgoing to take you to the case of -- and of
course | will provide these authorities -- of the
University of British Colunbia v. Kelly, 2016 BCCA 271.
I'"'mgoing to read you from paragraphs -- the sum of
par agr aphs 42 and 43. The British Colunbia Court of
Appeal says: (as read)
The settled law is that while there is no
freestandi ng procedural duty, both procedural
and substantive aspects of the inpugned
deci si on may be exam ned.
And now -- and then, of course, it -- the British
Col unbi a Court of Appeal quotes the Suprenme Court of
Canada and the Meiorin case.
The Suprene Court of Canada said: (as read)
Not wi t hst andi ng the overl ap between the
two inquiries, it may often be useful as a
practical matter to consider separately first
the procedure, if any was adopted to assess
t he i ssue of accommodati on, and, second, the
substantive content of either a nore
accommodat i ng standard whi ch was offered, or
alternatively, enployer's reasons for not

of fering any such standard.
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So here, we have a procedural violation by the College
because at no point did it consider accommobdati on
options for Dr. Wall, realistic ones. Now, of course,
| understand the conplaints director wants to say,
Well, there's Telehealth. Well, I'"mgoing to get into
how absurd that is, of course, because Telehealth is
basically, you can talk on the phone to the very few,

I f any, patients that will be willing to do that with
you. You can -- and then you can essentially |ose your
practice and nake no noney because nobody will do that
nore than a few days because they have to go and they

have to get adjusted. W saw that repeatedly in the

evidence fromall four of Dr. WAll's patients -- al
three -- sorry -- fromDr. Wall hinself, and from
Dr. Gauthier. There's really no -- | don't think

there's anything contentious there, but Telehealth is
not a realistic option for people to actually continue
to practice and earn a living. Let's renenber that
these professionals, these chiropractors, they don't
practice chiropractic as a hobby. They practice it is
a means to earn a living. They practice it as a neans
to put food on the table for their famlies. |In fact,
I would submit to you that's what nme and M. Maxston
do. He mght |like practicing law, but it's not a
hobby. This is the only way we earn i ncone as

prof essionals. That's how we put food on the table.
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Sane thing for chiropractors. Sane thing for any
regul at ed profession.

So an accommpdation option that says: You're
going to |l ose nost of your practice, if not all of it;
you're going to lose nost, if not, all of your incong;
your patients are not going to get the care they need;
your patients are going to have to go to sone ot her
practitioner, it doesn't even begin to cone within the
real m of realistic accommodati on.

The Col | ege never considered a unique
accomodation for Dr. Wall. It was Tel ehealth or
nothing. And the duty to acconmodate is the duty to
try and figure out a reasonabl e accomodation with the
individual. [It's all context-dependent. Caselaw talks
about that a lot. And that's to be expected. It's all
about the unique facts of the particular situation.
It's all about the context. What is the particul ar
protected characteristic? How does it manifest itself?
What's the particular situation the respondent is in?
And how do we find what is a reasonabl e accommodati on?
Vell, we don't -- we don't know in this case because it
never happened. The Coll ege never entered that
di al ogue. The Col |l ege never had that discussion. It
was a big red button. Push it. And then no turning
back. Even after Dr. Linford' s decision, which

shoul d' ve given the Col |l ege an i dea of what reasonable
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accomodation could |l ook |ike -- because that's
essentially what Dr. Linford decided -- the Coll ege
never | ooked back.

So if Telehealth is not a realistic or reasonable
accommodation, which it obviously it isn't, no other
opti on was di scussed.

Now, as the case | aw says, there's no freestandi ng
procedural duty, but if we -- if we ook at the
Col l ege's actions and we | ook at the discrimnation,
that's a factor to consider, the fact that the Coll ege

di d not engage in any kind of dial ogue, did not

explore -- explore options.
We have 14 mnutes left. | see a natural break in
nmy subm ssions. | should be |less than 14 mnutes in

getting through what | have to say next.

Now, the ultimate reality here is that this was
all stemmng fromthe pandem c directive. The panden c
directive was inherently discrimnatory because it did
not permt any human rights-based accommodati on. The
Col l ege has a duty to have policies that accomodate,
and that -- that obligation is static. It doesn't need
to be triggered. Nobody has to ask for the College to
have policies that are consistent with the Al berta
Human Rights Act. That obligation is always present.

|'"mgoing to take you to anot her Court of

Appeal -- Al berta Court of Appeal case, TW v.

Dicta Court Reporting Inc.
403-531-0590




1507

Tel us 2014 ABCA 154, and |'mgoing to read to you from
paragraph 29. The Court of Appeal said: (as read)

Denonstrating an enpl oyer's know edge of an

enpl oyee's disability is unnecessary in a

case al l eging adverse-effect discrimnation.

By definition, adverse-effect discrimnation

Is the uniformapplication of a seem ngly

neutral enploynent policy to all enpl oyees,

regardl ess of whether sone enpl oyees have

protected characteristics. |npugned policy

applies to a disabl ed enpl oyee whet her or not

t he enpl oyer knows about the disability. The

basic three-part test is sufficient to

accommpdat e cases where an enpl oyer's

knowl edge is relevant to a prima facie case,

and thus "know edge" shoul d not be added as a

fourth element of the prim facie case test.
That's essentially what ny | earned friend has asked you
to do, is to add know edge as an additional part of the
test that Dr. Wall has to show. That Dr. WAll has to
show that the Coll ege knew in June about his
disability. 1t doesn't. The pandem c directive is
required to allow for human rights accommobdati ons.
Peri od.

And if there's any doubt, | know that this case

refers to, quote, "enployers and enpl oyees", and it
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applies equally to Colleges and their nenbers as we
know from sonme of the case law | brought you to
earlier.

So it doesn't matter that Dr. Wall didn't have a
conversation with the Col | ege about accommodati on and
exenptions and his nental disability until Decenber.
That is no defence for a discrimnatory pandenic
di recti ve.

|"mgoing to submt to you, then, that Dr. Wal
has established a prima facie case of discrimnation on
the basis of nental disability and religious belief.
And, again, this is both regarding the pandem c
directive itself as a policy, and the Coll ege's actions
once the duty to accommopdate, as far as their actions
are concerned, was triggered in Decenber.

Now, of course, the next question is whether or
not the discrimnation Dr. WAll experienced as a result
of the College's policies and actions is justified.

Bear with ne. [|I'mlooking through ny notes. | have --
| have a lot to say on this point. And | think this is
a-- thisis a key point in this case because
ultimately, all the scientific evidence is going to go
to whether or not the College's actions and policy were
justified. |In other words, was it a bona fide
occupational requirenent that Dr. Wall wear a mask?

And that if he can't, it doesn't matter that it is
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protected characteristics. |f he can't, too bad.
That's -- that's what a bona fide occupationa
requi renment neans.

Al'l of the evidence about the effectiveness or
| ack thereof of masks is -- as I'mgoing to get into,
Is speaking to that point. That's -- that's the --
probably the biggest consideration in this case.
Everything else is going to flow fromthat.

And I'mgoing to be a ot nore than nine m nutes
on that point, so | don't think I should get started on
that. | think it's best to end now, subject to any

guestions you have about what |'ve already said, and

then I'lIl pick up on this point first thing tonorrow
nor ni ng.

THE CHAI R | think the panel -- the
Tribunal Menbers will reserve on -- on any questions
for now, M. Kitchen. [It's just about ten to 4:00.

So, reluctantly, we'll conclude for today, and we'l]l
convene at 9:00 tonmorrow norning, and with the -- with

the very firmintent that we concl ude tonorrow
afternoon with argunents and -- and questions, and any
rebuttal that M. Maxston nmay have.

So I'll thank everybody for their efforts and
attendance today. And | would ask Cathy if she could
put the Tribunal and M. Pavlic into a breakout room

And for everybody else, we will see you tonorrow.
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MR Fl SCHER: Just before we do, can we

confirmthe start time again for tonorrow?

M5. BARTON: 9: 00.

THE CHAI R | believe it is 9:00, yes.
M. Kitchen, if you feel that there is any risk

that we will not have enough tinme, we can adjust that
to 8:30 or 8:00. That's -- | -- | don't know how nuch
you -- you -- material you have.

Wul d anyone object to starting at 8:30, just to
give us a little bit of a buffer? No? Oay. Let's do
that. It'll make up for the tine that we' ve given up
this afternoon. W'IIl start at 8:30 tonorrow norning.
And it's a good point. Thanks, M. Fischer, for
bringing it up. And with that, |I'll say good night.

And, Ms. Barton, if you could put us into our

breakout roomfor a mnute, | would appreciate that.
M5. BARTON: Yes.

THE CHAI R So the hearing -- the hearing
IS not in session as of now, and we'll reconvene

t onor r ow.

PROCEEDI NGS ADJOURNED UNTIL 8:30 AM JUNE 17, 2022
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CERTI FI CATE OF TRANSCRI PT:

|, Andres Vidal, certify that the foregoing pages

are a conplete and accurate transcript of the
Proceedi ngs conducted in accordance with the Al berta
Protocol for Renote Questioning, taken down by ne in
shorthand and transcribed frommy shorthand notes to
the best of ny skill and ability.

Dated at the Gty of St. Al bert, Province of
Al berta, this 28th day of June 2022.

Dadrealid
]
Andres Vidal, CSR(A), RWR
Oficial Court Reporter
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( PROCEEDI NGS COMVENCED AT 8:40 AM)

THE CHAI R Al right. Good norning,
everybody. This Hearing Tribunal is back in session.
Today we have three objectives: One is for
M. Kitchen to conplete his closing subm ssions; the

second is for any rebuttal subm ssions from
M. Maxston; and the third objective is to allow the
Tri bunal Menbers to ask any questions they may deem
necessary. So that is our plan for today, and we'd
li ke to get going.

Before we do, M. Maxston, you indicated you had
sonet hi ng you wi shed to say.
MR. MAXSTON: Thank you, M. Chair. | just
wanted to nention for the record that M. Kitchen sent
nme about eight or nine cases yesterday afternoon, and
indicated in an email that -- and | believe he sent
those to M. Pavlic. He indicated in his email that
there would |ikely be nore cases today. And | just
wanted to nention that, you know, | was fully prepared
if I had received all of M. Kitchen's cases yesterday
to Il ook through themin the evening and, you know, be
able to respond to them That's what we do during
hearings and trials, as M. Pavlic and M. Kitchen
know, you sonetines have sone | ate evenings as you get
materials fromthe other side.

| know M. Kitchen is -- is going to be, |
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bel i eve, adding sone additional cases today. And it's
very challenging for nyself and the hearings director
to not have those cases, listen to the subm ssions, not
be able to see the quotes that M. Kitchen is referring
to. And it's just not -- we're not able to provide a
proper and ful sone response in real tinme wthout having
t hose cases i n advance.

So just for the record, |I'mgoing reserve ny
client's right to provide sone supplenental witten
subm ssions regarding the case |law and the -- the
argunents that M. Kitchen is making in that regard.
It's just not possible to get the cases throughout the
day today, read them-- even getting them over the
| unch hour doesn't work. There's not enough tine.

So I just wanted to be clear that the conplaints
director is reserving his rights to provide sone
additional witten subm ssions on the -- the case | aw
and the issues that M. Kitchen is raising in

conjunction with those cases.

THE CHAI R kay. Let's --

MR. KI TCHEN: "Il need to respond to that.
THE CHAI R Ckay.

MR, KI TCHEN: M. Maxston, | didn't receive

your witten subm ssions and cases until
about 45 m nutes before the hearing started yesterday,

and | didn't even know they were comng. | had no
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notice fromyou that | could expect to receive case | aw
or witten subm ssions. | nean, | wasn't terribly
surprised. But, | nean, | only received them 45

m nutes before with no noti ce.

As far as cases, | have three or four nore today
that 1'mgoing to be drawing on. | -- we can stand
down now and | can email themto you. | probably won't

have nore than just those three or four.

| -- you and | are both aware that you can
I rmedi ately pull up the cases I'mgoing to be referring
to. As is to be expected, they're well-known cases,
appel l ant | evel cases and Suprene Court of Canada cases
that -- you can pull themup in real tinme innmediately.
But if it's that big of a concern to you, | can send
themto you right now anyways.

So |l find it alittle frustrating to nmake a big

deal out of, you know -- we're kind of naking a
mountain out of a nolehill here as far as --

THE CHAI R Let's -- let's try to nove --
MR KI TCHEN: | f you want my cases, you

know, we could have had a tal k about that this norning.
THE CHAI R W -- | don't want to spend
t he norning debati ng on how each ot her should be
conducting their case.

M. Kitchen --
MR KI TCHEN: Vell, neither do |
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THE CHAI R All right. Then if you
woul dn't mind taking a few mnutes to send the cases to
M. Maxston, or maybe that will preclude the need for
any witten subm ssions at the end of the day.

M. Maxston?
MR, MAXSTON: Yes. Just very briefly. |
appreci ate getting these cases now, but | would have
appreci ated them |l ast night because | -- | really
can't -- | nmean, M. Kitchen says they're well-known
cases; they're appellant |evel cases. | have no idea
whi ch cases he's going to provide. | haven't had the
opportunity to reviewthem | won't be able to | ook at
themin real tine and | ook at naybe contradictory
statenents. He'll take you to certain paragraphs, and
| may want to take you to ot her paragraphs.

| provided nmy witten subm ssions and cases to
M. Kitchen as soon as | could. | was working on them
right up until the day before the hearing. He would' ve
had the benefit of themlast night. Again, |I'mjust --
| still am-- even if | get these cases now, |I'mstill,
for the record, reserving ny client's rights to provide
suppl enental witten subm ssions.
THE CHAI R Il --
MR. MAXTON: | don't want to speak to it
anynore, though, M. Chair.
THE CHAI R: Yes. | think -- | think what
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we need to do, if M. Kitchen can send you those cases

now, the ones that he believes he will use, then we
wi Il nove forward. And at the end of the day, if
there's still concerns, we'll -- we'll tal k about the

possibility of witten rebuttal subm ssions then.

| think we really need to -- we really need to
protect our hearing tine so that M. Kitchen has ful
opportunity to -- to nmake his closing subm ssions and
the other parties have the opportunity for rebuttal and
guesti ons.

So, M. Kitchen, if you could -- we'll take five --

is five mnutes enough tine?

MR.  KI TCHEN: Yes. That's nore than enough,
yes.
THE CHAI R kay. We'll take five

m nutes. Just stay on hold, please. And as soon as
M. Kitchen indicates that he's prepared to start,
we'll -- we will begin with the continuation of his
cl osi ng subm ssions. Thank you.

( ADJ OURNMVENT)

THE CHAI R kay. Having said that, |
Wwill turn the floor over to M. Kitchen to continue.
| just ask, M. Maxston, you received the

information from. ..
MR, MAXSTON: Il wll just check ny emails.

Just a noment, M. Chair. Yes.
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THE CHAI R: Good.
MR. MAXSTON: Thank you.
THE CHAI R Thank you, M. Kitchen,

M. Maxston. And the floor is yours, M. Kitchen.
MR, KI TCHEN: Thank you.

Now, just one procedural matter before | go into
nmy substantive matters. And | amloathe to raise this,
but 1'"mconpelled to as a matter of fairness.

Yesterday during the hearing, there were two instances
In which the conplaints director |left the screen. Once
was for approximately three mnutes. And | note that
no one objected to that. That's a fairness concern
because there seens to be quite an obsession with

Dr. Wall leaving the screen and that bei ng sonehow a
breach of a rule, of Rule 10. So | have to note that
the conduct -- that sanme conduct was engaged in by the
conplaints director, but there were no objections.

So | hope -- and by the way, Dr. WAll and his
counsel don't take concern with that, And we don't mnd
that the conplaints director takes three mnutes off
the screen. He's human and that's natural, and that's
goi ng to happen soneti nes.

| think -- | think all that's critical is that the
court reporter and the Tribunal Menbers are on the
screen at all tinmes. So |I'mnot objecting for the

pur poses of objecting, because we are concerned. |'m
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objecting for the purposes of pointing out the

i nconsi stency and noting the fairness concern.

THE CHAI R Duly noted. And I think the
Hearing Tribunal is concerned that the nmenber be
present at -- at the hearing. And | don't want to get
into an ongoi ng debate, but | think everybody here

iIs -- is aware of the sensitivity of com ng and goi ng
on the screen. And | will say | sonetines fade back,
and | amjust going to ny other conputer where | have
docunments on the screen that | need to access, so I'm
not | eaving the area.

But anyway, duly noted, M. Kitchen, and | wl|
ask everybody to cooperate in followi ng the rules
regarding -- regardi ng attendance at the hearing.

So with that said, M. Kitchen, you can pick up
where you left off yesterday afternoon.

Fi nal Subm ssions by M. Kitchen
MR. KI TCHEN: Excel l ent. Thank you.

So, Tribunal Menbers, yesterday | went through the
Moore test for discrimnation. And | submtted to you
that Dr. Wall has established a prinma facie case of
di scrimnation on the basis of nental disability and
religious beliefs regarding the College's actions
towards him and the pandem c directive, insofar as it
does not all ow exenptions, and insofar as the Col |l ege

made absolutely no attenpt to acconmodate Dr. Wall when
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he was unable to wear a mask due to these two protected
characteristics.

And | put it to you that there are several charges
that are inplicated by this analysis. And just
briefly, those were 1(a), 1(b), and 1(c). 2(a), 2(b)
has to do wth staff. And then 5(b). 1'mgoing to get
into detail about those charges, but | just wanted to
rem nd you those are the charges that we're dealing
with, | would submt, when we're |ooking at this human
rights analysis. And | know M. Maxston wants to say
it's all about reasonabl eness. And yes, obviously, if
you -- if you take the scientific evidence at face
val ue, the pandem c directive is unreasonabl e.

But that's not the proper |egal analysis. The
proper | egal analysis is whether or not the pandenic
directive and the Col |l ege's actions and zeal ously
enforcing it against Dr. WAll are justified. Are they
justified discrimnation, or is it unlawf ul
discrimnation? And that's a slightly different
analysis, as I'mgoing to get into.

So where | want to take you next is noving on --
and I"'mgoing to rem nd of you of what -- of what
Justice Abella said in More. At paragraph 33, she
said: (as read)

Once a prima facie case has been established,

the burden shifts to the respondent to
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justify the conduct or practice wthin the

framewor k of the exenptions avail abl e under

human rights statutes. |If it cannot be
justified, discrimnation will be found to
occur.

O course what she neans by that is unl awf ul
di scrimnation, which is to say discrimnation that's
not justified.

| cannot enphasi ze enough that you take note of
the fact that the burden of justification is on the
Col l ege. There can be no reverse onus here on Dr. WAl
to prove that nmasks are conpletely ineffective. Now, I
woul d submt he's done that. GCkay? But the |ega
burden is -- is -- it's extrenely inportant to
under st and where the burden |ies.

The burden lies on Dr. Wall to establish a prim
facie case. He's discharged that burden. | brought
you through that yesterday. Now the burden is on the
Coll ege. And ny subm ssions are that -- |I'msorry.

The conplaints director. M subm ssions are that the
conpl ai nts director cannot neet that burden. He cannot

establish on a balance of probabilities that nasks are

nmeani ngfully effective. 1It's not possible.
Now, of course I'mgoing to bring you to -- you
know, |'m going to be spending probably a significant

anount of time going through the expert evidence.
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Ckay? Which | know the conplaints director doesn't
want to do, and | can see why. The expert evidence
does not favour him The scientific evidence does not
favour him So that's why you heard a | ot of

subm ssions from M. Maxston about how this isn't

about -- this isn't about science; this isn't about the
scientific evidence. W're going to skirt around that;
right? And it's just -- it's just an obvious way to
point that. You can |ook at how cursory the
cross-exam nations of Dr. Wall's experts were.

The actual scientific evidence was not engaged with at
all.

And you see that also in ny learned friend's
subm ssions. The scientific evidence was not engaged
with. Rather, he preferred to dance around it because
it was an object in the roomthat he had to avoid.

But I will rem nd everyone that the scientific
evi dence was so inportant to the Coll ege, so inportant
to the conplaints director, that when we had a hearing
schedul ed for July of 2021 to do exactly what we're
doi ng today, we had to adjourn because the conplaints
director didn't have an expert yet and did not want to
proceed w thout one and denmanded an adj our nnent.
Clearly, it's pretty inportant.

And | do think it's relevant, even if

tangentially. | think it's relevant that in this case,
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Dr. Wall started wth three experts. The Col |l ege had
to scranble to find one and had to apply to adjourn to
find one. Then Dr. Wall induced a fourth. And here we
are today with Dr. Wall with four experts and the
Col l ege with one.

The Col | ege has never called any experts to rebut
any of the information, material evidence, that
Dr. Wall has put in that Dr. Hu was not able to deal
with. | think that's very significant.

Now, there's a -- now, when we tal k about
justification for discrimnation, there's a couple
different ways we can look at it. W can just use the
word "justification", or we can tal k about bona fide
occupational requirenent, otherw se called a BFOR by
those who practice human rights law. And I'mgoing to
submt to you that that's probably the best way to | ook
at this is is it a bona fide occupational requirenent
that chiropractors universally mask when treating
patients, no exceptions? And, of course, this is
theoretically possible. In does happen in the real
worl d. There are bona fide occupational requirenents
that justify sone |level of discrimnation. W see this
all the time with people with nental disabilities,
physical disabilities. There's certain jobs they can't
do, and there's just no accommodati on.

And that's what the Coll ege wants to establi sh.
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That's what the conplaints director wants to show, is
that there's just no way. |It's a bona fide
occupati onal requirenent, these masks.

There's a test that the conplaints director has to
nmeet in order to establish that legally, and that's
what |'mgoing to bring you through. And that case, of
course, conmes fromthe Meiorin case. Now, you're going
to have a copy of this case. And you'll notice that
Meiorin, that's ME-OI-RI-N[sic], is not in the nane
of the case itself. Sonetines cases gets nanes that
actually aren't the real nane of the case. W call it
the Meiorin case. That's what the Suprene Court of
Canada has called it for the | ast 20-sone-odd years.

But | just -- I'Il note for you that the citation
is [1999] 3 SCR 3.

It's a pretty sinple test. The first step is to
show that the standard adopted -- in this case,
uni versal mandatory masking -- is rationally connected
to practicing chiropractic at the material tine.

Second step is to show that the standard was adopted in
a good faith belief, that it was necessary.

Now, Dr. Wall concedes these first two points.
There is no doubt that the Coll ege honestly, even if
m st akenly, believed that, no exceptions, masking was
required. And although the College's mask mandate is

itself irrational in light of the scientific evidence,
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its purpose is, arguably, rationally connected to
safety.

The third step is to show that the standard,
uni versal mandat ory masking, is reasonably necessary.
This is where the majority of human rights cases are
decided. This is the part of the test that is often
referred to as "undue hardship”. This is the part
where Dr. Wall submts the conplaints director fails.

Now, this part of the test is often difficult
conceptually to apply because nere hardship i s not
enough. The hardship nust be undue. But that begs the
guestion, where is the |ine between nere hardship and
undue hardship? Wll, I'"'mgoing to take you to the
case law to try and flesh that out for you.

Now, I'mgoing to go to the Meiorin case itself
first. Again, thisis -- the citation for this
is [1999] 3 SCR 3. And I'"'mgoing to be at page --
sorry -- paragraph 68. Now, | understand you don't
have that in front of you, but you wll have it when
you -- when you review ny subm ssions and del i berate on
your decision. |I'mjust going toread it for you. O
course, nost of these cases are about workpl aces.
They' re about enpl oyers and enpl oyees. As we've
al ready | ooked at, all of that case lawis equally
applicable to regul atory bodi es.

Readi ng now fromthe third sentence of
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paragraph 68: (as read)
By enacting human rights statutes and
providing that they are applicable to the
wor kpl ace, the | egislatures have determ ned
that the standards governi ng the perfornmance
of work shoul d be designed to reflect al
menbers of society insofar as this is
reasonably possible. Courts and tribunals
must bear this in mnd when confronted with a
cl ai mof enploynent-rel ated discrimnation.
To the extent that the standard unnecessarily
fails to reflect the differences anong
i ndividuals, it runs afoul of the
prohi bitions contained in the various human
rights statutes and nust be repl aced.
The standard itself is required to provide
for individual acconmodation if reasonably
possi bl e.
The standard in this case is the pandem c directive.
Okay? Universal, no exceptions, masking for
chiropractors while treating patients. That's the
standard. Ckay? Case |aw says the standard itself is
required to provide for individual accommobdation if
reasonabl y possi bl e.
So we have a conundrum here because the Coll ege

sets up this unreasonabl e, unlawful standard, and then
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says, Well, we have to enforce it, so we can't
accomodat e you, Dr. Wall, because this is what the
standard says, and this is what AHS says, this is what
the CMOH says; right? But the |aw says, Wll, | ook.
Ei ther you don't follow our standard and you
accomodat e because that's what the | aw requires, and
by the way, human rights legislation is suprene over
your standards and over what the public health guide
says and over what the CMOH says. So this is a -- this
Is a higher obligation to the law It's a
guasi -constitutional obligation you' re bound by. Ckay?

O, when -- when it cones to you that your
standard isn't going to work, it's unlawful, well, you
change it. And funny enough, we have an exanpl e of
what that |ooks like. W have Dr. Linford s decision,
whi ch, you know, basically says, Look. Your standard
isn't going to work because the inplications of this
standard is that when sonebody has a human rights
concern, you take away their |licence, which is what we
do to professionals that are stealing fromtheir
clients, or raping their patients, or other type of
scandal ous, egregious activity. So we can't do that.
So we have a probl em

And this is why you get this inconsistency between
Dr. Linford' s decision and what the Coll ege wants and

what the College is trying to do.
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And, of course, ny learned friend says, Well, the
conpl aints director disagreed with that, and he
woul d' ve appeal ed that if he could have.

"1l remnd the Tribunal, since it may not know,
the Queen's Bench of Alberta is a court of inherent
jurisdiction. |If the conplaints director was that keen
on stripping Dr. Wall of his |licence, he has the option
of making an application to the court. He's not
limted only to the provisions under the Health
Prof essions Act that allow himto, wi thout going to the
court, apply to strip Dr. WAll of his practice permt.
Ckay? He coul d've gone -- he could' ve gone to the
Court of Queen's Bench. | nention that because | know
nmy learned friend has a couple of tines nentioned,

Well, Dr. Wall could have gone to the Court of Queen's
Bench. He could ve -- he could ve applied to vary
this; he could ve applied to overturn that.

Well, yes, both sides could ve. But both sides
didn"t. And that's not surprising. This is the real
I ssue here today with the Tribunal. This -- this is
the place to resolve this, and so here we are.

So I'mgoing to take you back to paragraph 62 of
Meiorin. So this is just a few paragraphs earlier from
where | was. Suprenme Court of Canada says: (As read)

The enpl oyer nust establish that it cannot

accommodat e the cl ai mant and ot hers adversely
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af fected by the standard w t hout experiencing

undue hardship. \When referring to the

concept of "undue hardship", it is inportant

to recall the words of Justice Sopinka, who

observed in the 1992 case that "the use of

the term"undue" infers that sone hardship is

acceptable. It is only undue hardship that

satisfies this test." It may be ideal from

t he enpl oyer's perspective to choose a

standard that is unconprom singly stringent.

Yet the standard, if it is to be justified

under the human rights | egislation, nust

accommodat e factors relating to unique

capabilities and inherent worth and dignity

of every individual, up to the point of undue

har dshi p.
That's the | aw

No doubt it is ideal for the College to have an
absolute standard. Isn't that clean? They don't have
to worry about any public pressure, any backl ash, any
Issues with the chief nedical officer of health. W
don't have to deal with all these requests from
chiropractors to be accommopdated. W don't have to
deal with any of that. Stringent standard. Public
interest. Done. And if we didn't have human rights

law in this country, that woul d ve fl own.
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|"mgoing to take you to anot her Suprene Court of
Canada case a little bit newer. The citation for this
one is 2008 SCC 43, it's entirely French. | won't
attenpt to say it. But that's the citation for it.
I'"'mgoing to read you from paragraphs 13 and 14.
Par agraph 13, the Suprene Court of Canada says:
(as read)
In the enpl oynent context, the duty to
accommodate inplies that the enpl oyer nust be
flexible. Inplying its standard of such
flexibility enables the enpl oyee in question
to work, and does not cause the enpl oyer
undue hardshi p.
Goi ng down to paragraph 14: (as read)
As Justice L' Heureux-Dube stated, the goal of
accommodation is to ensure that an enpl oyee
who is able to work can do so. |In practice,
this nmeans that the enployer nmust accommodat e
the enployee in a way that, while not causing
t he enpl oyer undue hardship, wll ensure that
t he enpl oyee can work. The purpose of the
duty to accommobdate is to ensure that persons
who are otherwise fit to work are not
unfairly excluded where working conditions
can be adjusted w thout undue hardshi p.

This case law was not put to Dr. Linford, but he
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inplicitly recogni zed that accommodati on was possi bl e
in Dr. WAll's case. O course, the nice thing about
accommodati on when enpl oyers or regul atory bodi es
actually do it is, alot of tinmes, you can conme up with
a solution based on the individual circunstances and
scenarios of the people involved.

Dr. WAll's office is uniquely suited for
accommodation. He works alone, or at |east he can work
al one. He sees patients one at a tinme. There's nobody
else in his office besides himand his patient; right?
This is unlike nost chiropractic offices, as |I'msure
the two chiropractors on the Tribunal can -- can attest
to. A lot of tinmes there's nultiple chiropractors in
an office, there's multiple patients at a tine, there's
all kinds of secretarial staff, there's all kinds of
things going on. Dr. Wall's situation is uniquely
suited. And | would say it's uniquely suited to
this -- to the prescreening, which is fundanental |y
I mportant to this case, that there was prescreening in
pl ace, and that Dr. WaAll was not actually permtted and
did not see patients while synptomatic, and he did not
see patients that were synptomati c because of the
prescreening to exclude synptomatic patients. It's
particularly suitable to his situation.

Now, Dr. Linford didn't give nuch for reasons as

to why he concluded the way he did, but | put it to you
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that that's a relevant factor. That was probably
consi dered by him

So | need to reiterate, the Coll ege nust show
undue hardshi p, not nere hardshi p, because nere
hardshi p can be anything. It has to be undue.

Now, | submt there are only two forns of hardship
that the College can point to. One is obviously harm
to patients, and, as I'll explain, the extensive
scientific evidence induced by Dr. Wall cl oses the door
on that. The other one is what 1'mgoing to call a
jurisdictional argunent, the argunent that the Coll ege
had no choi ce because Dr. Hi nshaw said so. Because if
it didn"t, it would suffer undue hardshi p because of
the actions that the CMOH or AHS or the Cabi net m ght
take against it.

But that's not how human rights works. As |'ve
nmenti oned, the Al berta Human Rights Act is
quasi -constitutional. It is above regular |egislation
such as the Public Health Act and the Health
Professions Act. Al provincial statutes are subject
to the Alberta Human Rights Act. |1'mgoing to read to
you a little bit fromthat legislation. Section 1(1)
of the Al berta Human Rights Act states: (as read)

Unless it is expressly declared by an act of

the legislature that it operates

notw t hstanding this Act, every |aw of
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Al berta is inoperative to the extent that it

aut hori zes or requires the doing of anything

prohi bited by this Act.
That is a very all-enconpassing statenent that you wl|l
not see repeated in nere legislation. This is fairly
simlar to Section 52(1) of the Canadi an Constitution
Act, 1982, which says that every law in this nation

that is inconsistent wwth the Charter is of no force

and effect. This is simlar |anguage. It says, Look.
This is suprene. |If you're not in adherence with this,
it doesn't matter what your statute says. It doesn't
matter what your policy is. It doesn't nmatter what
your sub-legislation says. It doesn't matter what your
chiropractic regulation says. |t doesn't matter what

your Health Professions Act says.

And just so we don't |eave any doubt on the
matter, Section 12 of the Al berta Human Ri ghts Act
states: (as read)

The prohibitions contained in this Act apply

to and bind the Ctrown in right of Al berta,

and every agency and servant of the Crown in

right of Al berta.

I know there's sone fancy | egal |anguage in there, but
| don't think ny learned friend is going to disagree
with nme when | tell you that this covers the Coll ege.

The College is a creature of statute. It has statutory
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powers. |t therefore falls under the broad unbrella of
the Crown of Alberta or a servant or an agent of the
Crown of Alberta. ay? And, of course, that covers
AHS and the CMOH as well. Those are part of the Crown.
They' re bound by this |egislation.

And, of course, they have to be. |If they weren't,
this legislation wouldn't nmean anything. |If it didn't
bi nd governnent, what would be the point of it?

Now, in case you're wondering, the Public Health
Act does not include a statenent that it operates
notw t hstandi ng the Human Ri ghts Act, nor does the
Heal th Professions Act. But for our purposes, it's the
Public Health Act that matters, and that's because all
the CMOH orders and all the AHS orders derive their
jurisdictional |awful authority, insofar as they are
lawful -- and I'm going to of course be contending a
|l ot of themaren't, but insofar as they have their
prima facie or presunptive authority or jurisdiction,
it's all derived fromthe Public Health Act. Ckay?

So if the Public Health Act does not include a
statenent that it operates notw thstandi ng the Human
Ri ghts Act, then none of the CMOH orders or the AHS
orders can operate notw thstandi ng the Hunman Ri ghts
Act .

|'"mgoing to take you back to the case of Wi ght,
Wight v. CARNA. Now |I'mgoing to take you to
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paragraph 103. You will note in this case that there
is a dissent. Justice Berger dissents, but not on this
point that I'mgoing to read to you about. [|'m
actually going to read you paragraphs 102 and 103.
Again, this is the -- this is the Court of Appeal.
Justice Berger is an appellate justice. He's
di ssenting in this case, but not on these points.
Par agraph 102: (as read)

| nportantly, the Al berta Human Ri ghts Act

al so provides, and unless the |egislature has

expressly stated otherw se, every | aw of

Al berta is inoperable to the extent that it

aut hori zes or requires to do anything

prohibited by this act. It follows that

because the | egislature has not expressly

stated otherw se, Section 1(1) of the Al berta

Human Ri ghts Act trunps Section 1(1)(pp)(ii)

of the HPA [that's the Health Professions

Act]. And the respondent's argunent based on

the latter provision of Section 82 of the HPA

fails.
Now, Justice Berger dissented on the outcone of this
case, but this statenent of the law is not i naccurate.
Conti nuing on to paragraph 103: (as read)

Human rights legislation is

guasi -constitutional law. |Its purpose is to
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preserve the dignity of human bei ngs, protect
agai nst discrimnation, pronote equality, and
provide relief for the victins of
discrimnation. See O Malley at
par agraph 12.
| brought you to that case yesterday. That's, |
bel i eve, the Sinpson Sears case fromthe ' 80s.
(as read)
It nust be interpreted in a |liberal and
pur posi ve manner, with a view towards broadly
protecting the human rights of those to whom
It applies.
Justice Berger cites an Ontario case. And he
continues: (as read)
Human rights legislation is privacy over all
ot her | egislative enactnents. Therefore,
where provisions of human rights |egislation
conflict with the provisions of another
provincial enactnent, it is the former that
apply.
Dealing with an argunent that the Wrkers' Conpensation
Act encourages discrimnation, the Court of Queen's
Bench stated at paragraph 16 of the case with
citation 2014 ABB 712, that an enpl oyer can choose to
di scrimnate, but cannot use the legislation as a

def ence when it chooses to do so. This case is
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Chal | enger Geomatics and ...

MS. BARTON: Excuse ne. I'msorry to
interrupt. [|'ve just -- |'ve just been notified
M. Dawson has -- he's lost his internet connection.

He's trying to get back in.

THE CHAI R Okay. Thank you, Ms. Barton.
Let's take a -- let's take a quick five-m nute break.
| know M. Dawson was having problens earlier, and he
has been trying to find a secure connection. W']|
just take a short break while we have himrejoin. If
you can -- and | apol ogize, M. Kitchen, for

i nterrupting your chain of thought, but we really

need - -

MR. Kl TCHEN: It's good practice.

THE CHAI R kay. Stand by. Thank you.
( ADJOURNVENT)

THE CHAI R kay. M. Kitchen, we have

M. Dawson back.

MR, KI TCHEN: Excel | ent.

THE CHAI R So if you can pick up where
you left off, we'll continue. And I think it's 9:30

now. We'll look to take a short bio break, five or ten

m nut es, around 10: 00 dependi ng on what's conveni ent

for you.
MR KI TCHEN: Sur e.
THE CHAI R Ckay. Thank you.

Dicta Court Reporting Inc.
403-531-0590




1540

© 00 N oo o B~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

MR. Kl TCHEN: All right. So | was

di scussing how the Al berta Hunan Ri ghts Act and
obligations to conply wwth it operate notw thstandi ng
pretty much anything el se.

And | brought you to a Court of Queen's Bench case
that dealt with an argunent that the Wrkers
Conpensation Act authorized or required discrimnation.
The Court rejected that. 1'Il take to you an Al berta
Human Ri ghts Conm ssion case. O -- sorry -- | should
say Tribunal case. This is the case of Horvath v.
Rocky Vi ew School Division, 2016 AHRC 19. And sane
thing, at paragraph 164 and 165 of that decision, the
Al berta Human Ri ghts Commi ssion -- this is a decision
of WlliamE. MFetridge. And he noted specifically
that, as |'ve been saying, 1(1) of the Al berta Human
Rights Act makes it clear that legislation is subject
to the Alberta Hunman Rights Act. And it has no -- and
he said it has no effect on the Human Ri ghts Tribunal's
ability to make findings and order renedies. It's just
confirmng what the Court has already said.

| submt to you it's the sane for you, whether
you're a Court, whether you're a disciplinary tribuna
with the College of Chiropractors, or a human rights
tribunal. The fact remains that the Human Ri ghts Act
IS suprene over, in this case, the Public Health Act,

and any discrimnation that is authorized or required
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ostensibly by the CMOH orders, which neans by the
Public Health Act -- no. That's not lawful. And you
have the authority and jurisdiction to say it's not
lawful. The way that Dr. Wall was treated, the way he
was excl uded, the way the pandem c directive caused him
to face discipline, it's all discrimnatory, and it
can't fly.

Now, as |'ve already alluded to, and to put it
very plainly, it's no defence for the Coll ege to say,
Well, the CMOH and AHS said we had to discrimnate
agai nst those woul d cannot wear a nask due to a
protected characteristic. O course, we have in
evi dence, look -- from Dr. Hal owski and M. Law ence,
and we have sone subm ssions from M. Maxston, you
know, Look. The conplaints director of the College, we
t hought about this. Gkay? W considered all these
things, but we just -- we just can't. W just
couldn't. W asked -- we asked Dr. H nshaw. W asked
AHS. They said, No, we can't. That is no defence.

You don't get to say, Yeah, we can breach the Al berta
Human Ri ghts Act because, you know, the public health
officer said so. That's not how the | aw works. That's
essentially what the College is trying to say. |It's
not how t he | aw worKks.

If the Coll ege can show scientifically, factually,

that its mandate is a bona fide occupationa
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requi renment, yes, then it could say, Look, yes, we --
we discrimnate, and it's justified. GCkay? But it
doesn't show that justification to the logical fallacy
of appeal to authority. That's -- that's kind of what
this is really all about. Wat the case |aw is saying,
Look. If you're going to defend your discrimnation as
a bona fide occupational requirenent, as a BFOR, you're
going to have to -- you're going to have to show t hat
on your own. You don't get to nerely appeal to
authority and say, Yeah, |ook, they said we could do
it. That's not how the |aw works. That's what this is
really getting at. So yes, the College can defend it,
but not by pointing to other authorities, only by
establishing on the record that its policy is
justified.

Now, the fact that the CMOH and AHS are al so bound
by the Al berta Human Rights Act is inplicitly
acknow edged by these bodies. Gay? W see that in
the CMOH orders. GCkay? W -- and the rel evant ones
here of course are 38-2020 and 42-2020. W see this is
in evidence. W discussed it at length. W sawin
there the sections that would say, subject to
Section XX, everybody nust wear a nmask in an indoor
place. GCkay. Well, that's |legalese for, You have to
do this, except for this. Ckay?

So then we go to the next section. So if we're
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tal king 38-2020, its Section 26 says you' ve got to wear
a mask, indoor place, no matter what. Unless -- except
for Section 27. Wen we go to Section 27, we | ook at
section -- (c), Section 27. And it says, If you are
unable to wear a mask because of a nental concern or
limtation, you don't have to wear one. kay? So the
requi rement to wear a nmask is subject to that
exception. Okay? Well, that's a really good exanple
of what legislation |ooks |ike when it actually is
witten or drafted or operated consistent with the

Al berta Human Rights Act. It will have carve-outs. It
wi Il have exceptions. It will have acconmodati ons
built intoit. Gkay? That's what the CMOH order does.
It's an inplicit acknow edgenent.

Now, the CMOH orders always failed when it cones

to religious beliefs. They have allowed for
accommodati on of religious beliefs. So they were
perfectly consistent with the Al berta Human Ri ghts Act.
But insofar as it recogni zed nental and physi cal
disabilities, it was. And | would say that AHS
inmplicitly acknowl edges this because otherw se,
Dr. Wall wouldn't be practicing right now Hs clinic
woul dn't be open. It wouldn't have been reopened on
January 25th, 2021.

Now, what happened for why Dr. Wall's clinic is

not in evidence? GCkay. | can tell you that letters
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were sent by nyself to AHS. | can tell you that
Dr. Salemis letter, the sane one that's in this record,
was provided to AHS. Ckay? W didn't get into the
evi dence on that, but | think what you can do is you
can infer that sonething nust have happened because AHS
closed his clinic, said, Dr. Wall, you nust be
breaching Section 26. And then they opened his clinic
and sai d, Okay, you can practice w thout a nask.
Qovi ousl y sonet hi ng happened there in the interim |
think you can infer that, well, if AHS is going to
allow Dr. WAll to practice without a mask, it nust have
felt like he fell under Section 27(c) of CMOH
Order 38-2020 because otherwi se, we can't nake any
sense of what they did.

And, of course, you know, we've | ooked at the
I nconsi stency here; right? Oder Nunber 1 of the
rescind notice, which is the -- I'lIl call it the
reopeni ng notice of January 5th, says: (as read)

Dr. WAll nust follow everything the Coll ege

says, but he can practice wthout a mask.
O course, we have a natural inconsistency there. |'m
not going to blame AHS for that, though; I'mgoing to
blame the College. | think what AHS is doing is doing
its best, believe it or not, to actually act in
accordance wth the law, which is why it's saying to

Dr. Wll, W're going to reopen your clinic because
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you' re exenpt; right? W need to accommobdate you. |If
we cl ose your clinic, we're discrimnating agai nst you
unlawfully. W're going to open your clinic, and we're
going to tell you to follow the Coll ege even though,
well, that isn't going to work because the Col |l ege says
you can't operate without a nask. But as far as we're
concerned, we're going to follow the Al berta Human
Rights Act, and we'll just |eave that inconsistent ness
up to you and the Coll ege.

So in conclusion, on the law -- and I'mgoing to
take you to the evidence -- universal nmandatory maski ng
Is either a BFOR because the science supports it, or it
isn"t. It is irrelevant if the requirenent is
ultimately comng fromPublic Health if the Public
Health is telling the College it cannot accomrpbdate
menbers.

And by the way, if the -- if the science or the
evi dence or the facts or the reality says that nasking
isn't effective, then it doesn't matter if it's a
chiropractor or if it's a chiropractor's staff or it's
sonmebody who works in a departnent store. Ckay? W
don't have -- we don't have different standards for
different people unless it scientifically nakes sense;
right? That's what the Hunman Ri ghts Act says. You
know, | understand that AHS apparently didn't

accommodate its own enpl oyees for -- for masking, but,
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wel |, insofar as that happened, | don't know that it's
rel evant, but, in any event, it was unlawful. And in
any event, AHS did accomnmodate Dr. \Wall.

Vell, that brings us to the mllion-dollar
question in this case: 1s the College's no-exception
mask mandate a bona fide occupational requirenent
because without it, undue hardship would accrue to the
public interest the Coll ege nust safeguard? And, of
course, that harmto the public interest would be harm
or risk of harmto the patients. That's -- that's the
bi ggest question in this case. Do masks work?

Because if they do, the College didn't do anything

wong, didn't act unlawfully. Its discrimnation is
justified. It was lawful. |If masks don't work, then
what it did was unlawful. It was unl awf ul
discrimnation. |Its policy is not justified. And that

matters because you're going to have to decide, did

Dr. WAll commt professional m sconduct or
unpr of essi onal conduct? |f he was unlawfully

di scri m nated against, then, as a matter of law, he did
not act unprofessionally. |If there is no unl awf ul

di scrimnation, then Dr. Wall didn't do what the
Col l ege said, didn't follow the directive, and it's --
you know, at least it's theoretically possible to say,
Well, that's unprofessional conduct. It nmakes sense.

But you can't -- you can't possibly get to
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unpr of essional conduct if Dr. Wall is sinply exercising
his rights, and all the charges that the College is
bringing against himis just another manifestation of
unl awful discrimnation. That's what you have to
remenber here.

Now, renenber the onus is on the College to
establish this, that their mask mandate is a BFOR on a
bal ance of probabilities. It has to show through the
evidence that it's undue hardship, not nmere hardship.
The College fails on this point. The conplaints
di rector cannot denonstrate that.

Now, just before | get you into the evidence, |I'm
going to give you ny summary, high |evel, 40, 000-f oot
vi ew of the enornous anobunt of evidence in this case.
That's the following: 1, since prescreening
adm ni strative controls were in place, chiropractors
al nost never saw patients while synptomatic, and
pati ents al nost never saw chiropractors while
synptonati c.

2, the College's mask mandate is therefore,
practically speaking, an asynptomati c nmask mandate. It
is a mandate that chiropractors, while asynptomatic,
treating asynptomatic patients, always wear a nask.

3, asynptomatic transm ssion of the SARS-CoV-2
virus i s very rare.

4, the majority, or at least a significant portion
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of effective transm ssion of SARS-CoV-2 occurs through
aerosols, and the rest occurs through droplets and
cont act.

5, masks prevent droplet transm ssion from
synptomati c peopl e.

6, masks do not prevent aerosol transm ssion from
synptonati c peopl e.

7, masks likely increase contact transm ssion from
synptomati c peopl e.

8, masks have no inpact whatsoever when worn by
asynptomatic people. This is for tw reasons: First,
because asynptonmatic people effectively do not transmt
the virus; second, if asynptomatic people ever did
transmt virus, it would only be through aerosols,
since droplets only result from synptons, and masks do
not stop aerosols in any event.

9, the College's mask mandate therefore had an
entirely neutral inpact on transmssion. And Dr. Wall
in no way increased the relative risk of transm ssion
by not wearing a nask.

Maski ng chiropractors will not reduce the relative
risk of transm ssion of SARS-CoV-2 in chiropractic
offices. In other words, the risk of transmtting
SARS- CoV-2 between chiropractors and patients remain
the sanme with or without nmasks. There is a static

underlying absolute risk, of course. ay? The
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guestion is whether or not does having an unnmasked
chiropractor, when he's asynptomatic, treating a
patient, in any way increase that risk over and above a
chiropractor who is wearing a mask? |Is there a
difference in risk and reduction? GCkay? The
College -- the conplaints director has to show you, and
what he can't show you, is that there is a relative
reduction in risk fromnot wearing a mask to wearing a
mask. Wearing a mask reduces the relative risk. GCkay?
It decreases that risk. He can't show that. That risk
Is the sanme when Dr. WAll sees a patient without a
mask; if Dr. Wall sees a patient wwth a nmask, the risk
i s unchanged. There has to be a difference in that
risk or else we have a policy that has no inpact.

And 10, transm ssion of SARS-CoV-2 is very high
and has increased over tine.

And lastly, 11. The di sease caused by SARS-CoV- 2,
which is COVID, poses arisk on a simlar level with
I nfluenza as far as risk of death but is nuch, nuch
easier to catch regardl ess of any neasures that are put
in place to stop it. That is an overview of the
evi dence in this case.

Now, later today, |I'mgoing to take you to all the
evi dence on how masks are harnful. But the harnful ness
of themis not directly relevant to this question.

Okay? This question is about effectiveness. To show
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unl awful discrimnation against Dr. Wall -- or to show
that discrimnation is justified, the Coll ege nust show
on the bal ance of probabilities that the College --

that the masks reduce risk. Gkay? That they are
effective. We'Ill put aside the hard question for now.

Now, let's start with Dr. Hu. In its attenpt to
meet its onus to show that masks are effective in
preventing virus transm ssion, the conplaints director
I nduced expert opinion evidence froma public health
physician. That's Dr. Hu. Now, | submt to you that
Dr. Hu's evidence is poor, and I'll get into that. But
there are problens with Dr. Hu hinself as an ostensibly
credible and reliable wtness.

And | submt to you that for these reasons al one,
the Tribunal should put very little weight on Dr. Hu's
evi dence and prefer the evidence of Dr. Vall's expert
W t nesses whenever Dr. Hu's evidence conflicts, which
It often does.

The first issue regarding Dr. Hu as an expert is
inpartiality. During qualification, that is, during
questions in which Dr. Wall's counsel asked Dr. Hu
about his credentials, his qualifications, his research
experience, et cetera, this revealed that Dr. Hu
recei ves a substantial anount of research funding
related to COVID and COVID vaccines. Dr. Hu

acknow edged during questioning that he would receive a
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| ot | ess research dollars if everyone deci ded COVI D was
not really that big of a deal. You'll find that at
page 120 of the record.

Dr. Hu has a financial interest, both in
defending that COVID is serious enough to warrant
massi ve efforts to prevent transm ssion, and in arguing
that the neasures intended to prevent transnission are
effective. |If the public realizes neasures |ike
maski ng and vaccines don't work, it wll have a chil
effect on avail able research dollars for Dr. Hu to
consune.

Second is the issue of reliability as it pertains
to maturity, professionalism and reasonabl eness. In
his report, and throughout cross-exam nation and |
woul d say direct exam nation, Dr. Hu was flippant,
careless with words, insulting, and accusatory of
Dr. Wall's experts, and downright unprofessional.

For exanple, Dr. Hu included a section at the
begi nning of his report that he admtted on questioning
was there for fun. Fun. He admtted that doing so was
very casual and that he should not have. He then
proceeded to retract that part of his report, admtting
that it was not relevant. And, of course, it wasn't,
as it tal ked about a bacterial infection from hundreds
of years ago. You can see all this on pages 222

and 248 to 250 of the transcript.

Dicta Court Reporting Inc.
403-531-0590




1552

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

And, of course, everybody acknow edged t hat
bacteria are hundreds of tinmes bigger than the viruses.
That's one of the reasons why it's conpletely
irrelevant to tal k about masks in the context of a
bacteria. Every grade 10 science student knows that.

Now, | submt to you it's rather extraordinary
that an expert in a case of this magnitude woul d say
things just for fun. | think it's pretty shocking. |
think it exenplifies Dr. Hu's immturity. O course,
there was a second instance of Dr. Hu retracting a
portion of his expert report. During
cross-exam nation, Dr. Hu retracted his insults and
accusations directed at Dr. Thomas Warren. W see this
on page 285. Renenber that Dr. Warren provided a
report with 98 citations of academc literature. He's
been an expert witness nmany tinmes. He teaches at
McMaster. He's an infectious disease specialist. He's
currently conpleting a masters in epidenm ol ogy at the
Uni versity London, England. No sl ouch.

Dr. Hu says that Dr. Warren: (as read)

Lacks a basi c understandi ng of di sease

patterns.
That accusation has no basis in reality. [It's highly
unprofessional to nake. | submt to you it's the

product of sonmeone who resorts to insults when

attenpting to beat an academ c opponent who out powers
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themon nerit. Wen confronted with the accusati on,

Dr. Hu retracts, as woul d anyone caught issuing such an
insult to sonmeone as credentialed as Dr. Warren. It's
juvenile, this type of behaviour.

And | also submt to you when experts retract

portions of their evidence, it's significant. It
strongly indicates a lack of credibility. It doesn't
happen very often. You will note it didn't happen with

Dr. Wall's experts. Four experts, and not one
retraction.

Anot her exanpl e of carel essness on the part of
Dr. Hu, he | abelled you, as governnents, as anti-mask
in his testinony, and discussed so-called anti-mask
protesters in his report. He seened to think that the
position of Dr. Wall and Dr. Wall's experts is that
masks shoul d not be used in healthcare settings. Wen
it was put to himin questioning that Dr. Wall's
experts were in opposition to mandatory maski ng, not
masking itself, which obviously there's a difference
there, he eventually agreed. But at one point, he
arguably said, on page 232 of the record: (as read)

Can | ask the ACAC for like -- like what is

t he actual argunent here?
| submt to you that's also an inpartiality concern,
asking the Coll ege what the argunent is supposed to be.

But it also shows carel essness, that he doesn't
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actual ly understand or isn't wlling to understand the
true position of those that he's arguing against.

Doctors Dang, Warren, and Bridle all commented on
Dr. Hu's lack of reasonability in his statenents, which
were often outrageously absolute and arrogant, and his
al nost juvenile handling of causation and correl ation,
whi ch are basic scientific concepts.

Dr. Bridle in particular coomented on Dr. Hu's
unprof essionalismin making the insults and accusations
that Dr. Hu did. I|I'mgoing to take you to Dr. Bridle's
transcript to show you what Dr. Bridle had to say about
this. |I'mgoing to be at page 1188 of the record.

And I'mgoing to start reading here at line 9 of
page 888 -- 1188 of the record. Dr. Bridle says:

(as read)

Sorry to be blunt here, but this -- this

report fromDr. Hu was -- and generally

unpr of essional, disrespectful in tone, very

much hi ghlighted here. That's why | have

this actually underlined, because it's quite

of fensive. He uses |language that is

of fensi ve, accusatory. He nmkes assunpti ons.

He's hypocritical in areas of his report.

And | can give you exanples of all these

so -- if I wish, and this is one of them He

makes denonstrable -- you know, many cl ai ns
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of | ack of evidence, |acked citations or

what ever, only backed up by hearsay evi dence,
and then makes these ki nds of statenents,
right, that as an expert in this area -- and
I'"'msorry, but |ooking at the expertise, I'm
confident that | have deeper expertise in the
area directly relevant to understanding
asynptomati c transm ssion, or |ack thereof.

And he's actually arguing that | am

provide -- | have no scientific evidence.
That is alie. That is alie. | provided
the scientific evidence today. | have all
these citations. |'mlooking at page 5 of --

and | see all kinds of citations listed here
and a description of the science. And he
says this proves -- sonehow, this proves a

| ack of understanding. Like this neans ne,
that | do not understand this.

This is unprofessional. | don't do -- wite
this way in any of nmy reports, So |I'm sorry,
this group needs to understand this. | have
been involved in a |lot of court proceedings.
|'ve been involved in a lot of scientific
proceedings. This is not a scientifically or
nmedi cal |y acceptabl e docunent for interacting

with other scientists or nedical
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professionals, and this highlights it.
| encourage you to read that section soberly when you
review and deliberate in your tinme to decide this case.
It's pretty significant that Dr. Bridle would say this.
You had a whole day wwth him He's a fairly
m | d- mannered ki nd of guy. He's very, very, very
academ c, very professorial. He's not -- he's not
given to exaggerations. He's not bonbastic. To say
this, I think, says a lot.

Dr. Bridle also expressed his shock at how poorly

Dr. Hu dealt with the issue of random zed contro

trials through his parachute exanple. I|I'mgoing to
take you to this as well. This is page 8 -- I'm
sorry, 1182. It's just a couple of pages earlier.

Dr. Bridle said: (as read)

Now, what | was honestly shocked by is in

Dr. Hu's report, he acknow edged that but
went on to proceed to argue that a random zed
controlled trial could not be done because
this is such cut-and-dry topic, because
everybody is in such uniform agreenent that
maski ng works in the context of SARS-CoV-2.
Well, clearly that is not the case. |If
not hi ng el se, ny expert opinion disagrees
with his expert opinion. There's evidence of

nonuni f orm agreenent right there. And when
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scientists disagree, you need further

research to work it out.

I"mgoing to bring you back a lot to this parachute
exanpl e, which exenplifies Dr. Hu's inmmturity and
inability to grasp basic concepts, and really westle
wi th the evidence.

So let's get into Dr. Hu's evidence. Now, Dr. Hu
makes nmuch of the arbitrary distinction between what he
calls a healthcare setting and a community setting, and
bet ween heal t hcare workers and non-heal t hcare workers.
O course, we saw in evidence that there really is no
bright Iine between what is and isn't a healthcare
setting and what is and isn't a heal thcare worker.

In reality, this distinction is usel ess and
nmeani ngl ess. The distinction that matters i s what
Dr. Wall's experts refer to, which is a distinction
bet ween t he absence or presence of synptonatic
I ndi vi dual s.

And common sense tells us, sone settings, we have
a ton of synptomatic individuals: <clinic, ER room
et cetera; right? Conmmon sense and the evidence in
this record tells us that we don't have asynptonatic
people in Dr. WAll's office, or in just about any
chiropractor's office. O at least, it's
extraordinarily rare, because we have prescreening.

This is the difference. This is the distinction. W
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don't need arbitrary distinctions between heal thcare
and non-healthcare. W need a distinction between
heal t hcare settings where there's synptonatic people
and heal thcare settings where there's no synptonatic
people. That's -- nedically, scientifically,
factually, that's the distinction that matters.

Rel ative risk of transm ssion increases when
synptonmati c people are present. O course it does.
That's why in sone healthcare settings, in hospitals,
the relative risk of transmssion is higher than in
settings where there's only asynptonatic people. It's
conmon sense.

Now, the reason Dr. Hu fails to grasp this
distinction is that he thinks asynptonmatic transm ssion
is higher, when on this point, he is repeatedly refuted
by Doctors Bridle and Warren, who both denonstrated
deeper know edge of the subject, and both refer to a
| arge anmount of academ c literature to support their
opi nions that asynptomatic transmssion is very |ow, or
negl i gi bl e.

As I'mgoing get to when | get into Dr. Warren's
evi dence, he didn't just opine, he -- he sourced
hi nsel f back to academ c literature, scientific
material to denonstrate it. Studies and articles have
denonstrated that synptomatic transm ssion occurs at 25

tinmes the rate of asynptomatic transm ssion.
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Now, at this point, the Tribunal should prefer the
opinions of Dr. Bridle and Dr. Warren over Dr. Hu.
Wiy? For many reasons. Like | said, a deeper
knowl edge; they're nore reliable; but, particularly,
because they back up their opinions with citations to
reliable academic literature at a nuch higher rate than
Dr. Hu. 1'Il provide a few exanples of this. When
Dr. Hu referred to his Italian healthcare worker
theory, he cited no study, no report, no literature
what soever. He hinself was his only authority. He did
this again with his theory about the Novenber,
Decenber 2020 | ockdowns in Alberta. He did it when he
criticized Dr. Dang's Sweden exanple. He referred to
no authority beyond hinself when he nade the outrageous
claimthat every country that has inplenented nmandatory
maski ng has experienced | ess cases or |ess
transm ssion. He admitted citing no sources for these
conclusions. In particular, you could see this at
pages 270 to 280 in the record.

This Tribunal should be wary of an expert that
usual Iy uses hinself as his own authority.

Conparing the testinony of Dr. Hu specifically to
Dr. Bridle, it denonstrates it's Dr. Hu as the pupil,
and Dr. Bridle is the teacher. W see this in how nuch
deeper Dr. Bridle's knowl edge is of key concepts, but

it'"s also true froma literal perspective. Dr. Bridle
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Is a professor with a PhD in viral inmmunol ogy, teaches
and trains physicians like Dr. Hu on i munol ogy and
virology, which are critical conponents of this case.

Renmenber, the onus is on the College to establish
t hat masks reduce the relative risk of transm ssion,
and that that, therefore, constitutes BFOR Even
wi t hout turning to the enornous anount of evidence
I nduced by Dr. WAll that denonstrates the futility of
maski ng, we can see that the College fails to neets its
onus with the evidence of Dr. Hu.

| submt to you that even if Dr. Wall did not cal
any experts, you would not be able to find, based on
Dr. Hu's evidence, that the conplaints director has
denonstrated, on the bal ance of probabilities, that
masks reduce relative risk transm ssion.

He's not credible, he's not professional, he's not
reliable, and his evidence is very shallow. But, of
course, Dr. Wall did induce experts. And I'mgoing to
bri ng you there now.

Chair, it's 10:00. D d you want a break?

THE CHAI R | think -- | think it would be

wise if we took just ten mnutes to stretch and

recharge our coffee, if necessary. | know you're
proceedi ng quickly, and | appreciate our -- M. Vidal's
efforts to -- to capture everything you' re saying, but

| think, himincluded, it would be a good tine for a
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short break. So we'll convene for -- we'll recess for
ten mnutes. Cone back at ten after 10:00. Thank you.
( ADJ OURNMVENT)

THE CHAI R: M. Kitchen, the floor is
yours again. Thank you.

MR. Kl TCHEN: Thank you. Before the break I
gave you subm ssions about Dr. Hu's evidence and why |
submt you should -- can very well relate toit. And
anytinme it conflicts Dr. Wall's wi tnesses, you should
prefer Dr. WAll's witness -- expert w tnesses, | nean.

Now | ' mgoing to take you to the evidence of
Dr. Bao Dang. Dr. Dang is a practicing respirol ogist.
He is categorically an expert on breathing and the
lungs. Keep in mnd that COVIDis a respiratory
illness. Further, Dr. Dang has actually worked in a
hospital during COVID and has actually treated
patients, both patients with COVID and patients that
are unable to wear a nmask for nedical reasons, through
his clinic and at the Medicine Hat Hospital.

He has clinical experience that Dr. Hu does not
have. Sone val uabl e know edge that Dr. Dang provides
us wth is the rem nder that w despread and nandatory
masking in the face of a respiratory virus i s novel
It was regarded as absurd in the past, such as during
the viral outbreaks in 2003 and 2008. Dr. Dang was

there. He was a nedical student during the first one.
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He was a practitioner during the second one. He had
clinical experience during both of those respiratory
viral outbreaks. [It's pretty recent history.

Now, this doesn't necessarily mean that universa
masking is now definitely unsupported, but -- but this
hi story points to the fact that it's a new, novel idea
that we don't know if it works frombefore. Maybe it
wor ks, maybe it doesn't. But we shouldn't be surprised
that the evidence shows it doesn't work because it's a
new i dea. Sone new i deas are great. Sone are
terrible.

And | submt to you that the -- there was a | arge
anount of references to political influences in this
case, so nuch so, that |I don't think you can di scount
it as a coincidence that so nmany peopl e observed t hat
fact. And I'll remind you it was not just Dr. Vll's
Wi t nesses who observed that. The conplaints directors,
expert witness, Dr. Hu, confirned that nmasking is a
politicized issue. GCkay? And we know this. You al
know this from your experience the |last two years.

This is the reality. So when we | ook at a new idea, a
new scientific theory, and then we | ook at the fact
that it -- it is under political influence, it should
make us highly skeptical.

There was al so di scussion on the record about how

there's been a | ack of debate. And I'll get into this
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in detail with Dr. Warren, but he di scusses the
phenonenon of nedical reversal and how once an idea
gets entrenched through bad assunptions, it's difficult
to replace, even when those bad exenptions are being
exposed as bad exenption -- assunptions.

Dr. Dang agreed with Doctors Warren and Bridl e
that masks do not stop the diffusion and spread of
aerosols. You'll see this at page 932. Wi ght needs
to be given to what Dr. Dang has to say about aerosols.
He's an expert in breathing and lungs. He knows what
he's tal king about. He runs his own pul nonary | ab,
which is a breathing | aboratory. He knows a | ot about
peopl e when they breathe, what they dispel and what
they don't when they breathe.

Dr. Dang referred to the first random zed contro
trial conducted -- which conducted testing on the
ef fecti veness of masks and preventative transm ssion
of SARS-CoV-2. And that's called the DANMASK st udy.
That study showed that masks had no inpact on vira
transm ssion. That's at page 933 of the record.

Dr. Dang opined that it is patently false for
Dr. Hu to claimthat viral transm ssion went down in
every country that inplenented nmandatory naski ng, and
he confirmed for us that Dr. Hu cited no authority in
support of this contention. |In fact, he confirnmed that

there is no study, article, or report that could
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support Dr. Hu's claim This is significant. Dr. Hu
went out in left field, nmade an outrageous absol ute
claim which is an inherently unscientific thing to do,
and then cites hinself as his authority for doing so.
That's significant. You won't see Dr. Wall's experts
doing that. In fact, Dr. Bridle repeatedly said, Look.
In biology, nothing is absolute. Dr. Bridle always
qualified his positions. He was em nently reasonabl e,
the opposite of Dr. Hu, who was often absol ute.

Now, |ook. If we're talking about physics, you
can be absolute, but not in biology. As Dr. Bridle
said, and as common sense woul d indicate, you can be
absolute that 2 plus 2 is 4. You should never be
absol ute about how viruses spread.

Dr. Dang testified that he observed hundreds of
COVI D i nfections anongst healthcare workers just in
Medi ci ne Hat, denonstrating how absurd it was for
Dr. Hu to claimthat only a hundred events of vira
transm ssion to heal thcare workers have occurred
provi nce-w de. Province-wde. Dr. Hu says, Ch, and
we' ve had hundreds of thousands of interactions anongst
heal t hcare workers, and heal thcare workers and patients
only, you know, nmaybe a hundred or |ess transm ssion
events. Dr. Dang says, Look. | was in a city
of 100,000 in this province of 4.4 mllion, and we've

had hundreds just here.
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Renmenber, Dr. Dang has his own clinic. He works
in the Medicine Hat Hospital. GCkay? Hi s observations
in that regard should be given pretty good wei ght.

Dr. Dang opined that the mask mandat es advocat ed
for the -- advocated by the CMOH and AHS are
politically influenced, as | nentioned, not based
whol |y on science. And, again, he's echoing what
al nost every witness has said in this case. |In fact --
and | think this is what's interesting -- Dr. Dang
opi ned that he wasn't surprised by the political nature
of mask mandates and | ockdown neasures generally. Not
surprised. You see this at pages 944 and 945 to 68 of
the record where Dr. Dang gives his thoughts on this,
em nently reasonable. He talks about why based on
fear, psychol ogy, and human nature, that he's not
surprised.

O course, Dr. Dang would know a little better
t han sone people about this. He fled conmuni sm when he
was young, and, as we all know, those who flee
communi smtend to know a little better about governnent
overreach when they see it. And, obviously, severa
times Dr. Dang said that he disagreed with Dr. Hu about
the effectiveness of nmasks, saying that he di sagreed
with Dr. Hu that there was a | ot evidence in support of
maski ng, and opi ned that masks had no inpact on

transm ssion. That's Dr. Dang. A respirol ogist.

Dicta Court Reporting Inc.
403-531-0590




1566

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

Dr. Hu, of course, acknow edged that he's not a
respirol ogi st.

That only becones rel evant because we are tal king
about a respiratory illness, and we're tal king about a
device that purports to prevent respiratory
transm ssion. So what a respirologist has to say is
squarely on point, | would say nore so than what a
public health physician has to say. Al this stuff is
public health, but if you scratch the surface a little
nore, underneath it, it's immunology, it's virology,
its infectious disease nodelling. It's nedical
m crobiology. |It's respirology. |It's these things
underneath. Ckay? These are the real science
underneath the public health response. kay?

So Dr. Hu is a public health physician, has
famliarity with the responses, but whether or not
they're actually rational, all the underlying
reasoning, it's the specialists and the experts and the
scientists that can speak to that at a nmuch deeper
| evel, as we've seen in this case.

We'll nove on to Dr. ByramBridle. O course, he
Is a professor of viral imunology. He has a PhD in
I mmunol ogy. He did a six-year post-doctoral to becone
a viral immunologist. The core of his expertise lies
at the core of the issues in this case.

Sone of these core issues are how SARS-CoV-2 is
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transmtted, how it causes COVI D, and how masks can and
cannot inpact viral transm ssion. H's expertise goes
to the core of that. Dr. Bridle, |I submt to you, is
the nost academic witness in this case, being the only
witness with a relevant PhD, the only one that's a
full-time professor and full-tinme researcher. As we
saw fromhis CV and his testinony, he's highly
publ i shed. 29 publications in just the last two years.
That's at page 1013 of the record. He does a
substantial anobunt of research in areas relevant to
COVID. He's a peer reviewer, which is to say that he
Is one of those that reviews articles submtted by

ot her scientists and acadenmics for publication. He is
one of those peer reviewers when we tal k about peer

reviewed articles. He's one of the ones doing that.

THE CHAI R M. Kitchen?

MR. Kl TCHEN: Yes.

THE CHAI R | -- I'msorry to interrupt
you, but | just want to nmake sure that our court

reporter is able to get the spelling of these nanes.
He may not be famliar with them
MR. Kl TCHEN: You know what? | can provide
t hat .

M. Vidal, you stop ne if you don't need this, but
Dr. ByramBridle, his first nane is B-Y-R- A-M
THE COURT REPORTER: Yes, that's okay.
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MR. Kl TCHEN: Last nane is B-RI-DL-E
THE COURT REPORTER: You don't have to do that at
this nonent. | was going to request maybe your

speaki ng notes afterwards, if that's okay.

MR. KI TCHEN: You know what? Yes, let's do
that at the end, because that's -- it's -- we often do
spellings of things at the very end. You probably have
nor e.

So, you know, you and I, M. Maxston, can do that

at the end.

THE CHAI R Very good. Thank you.

MR. KI TCHEN: So lastly, as far as

Dr. ByramBridle' s qualifications and credentials are
concerned, he teaches and trains physicians in

i mmunol ogy and virology, his areas of expertise. He
teaches and trains physicians like Dr. Hu.

So obviously, he has a nmuch deeper know edge than
physi cians. He teaches and trains them [It's not
surprising to see that Dr. Bridle has extensively
deeper know edge about virology and i nmunol ogy than
Dr. Hu.

Dr. Bridle gave extensive testinony on how
SARS-CoV-2 is transmitted. He discussed that
transm ssi on occurs through droplets and contact, but
al so through aerosols. The issue of aeroso

transm ssion is, of course, a key one in this case.
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Dr. Bridle established that nuch viral transm ssion
occurs via aerosols. This is key. Ever the reasonable
academc, Dr. Bridle acknow edged that it is not clear
preci sely how nmuch transm ssion is attributed to
aerosols, but it is significance -- significant. And
the preval ence of aerosol transm ssion partly explains
why SARS-CoV-2 is so very transm ssible and why it just
continues to spread nore and nore regardl ess of what or
how nmany neasures are put in place. This is intuitive.
This is comon sense.

Dr. Hu and Dr. Bridle both noted sonething
interesting. They agreed -- okay. Now, you'll find
this in the record. 1'Il probably read it to you at
sone point. Dr. Hu actually agreed that the neasures
to stop COVID essentially haven't worked. COVID has
just continued to spread. GCkay? Now, of course he
says, Well, we just need to keep doing nore of them
and then they' Il work, which is itself problematic.

But he admts that they're not really working. Ckay?
So him-- himand Dr. Bridle are on the sane page. And
then they also alluded to sonething fascinating, that
the neasures are working to stop flu, influenza. W
barely had it the last two years. Okay? They agreed
on that. W're in a point of agreenent.

Wiy is that? Flu is not spread very nuch by

aerosols. It's nostly droplets and contact. That's
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sonet hing you can potentially deal with. Dr. Bridle
went into extensive evidence about this. Look, you
keep people hone, and if the virus is spread by

dropl ets and contact, that would be really effective.
That's what we saw, right? That right there. Conmon
sense. Intuitive. That right there denonstrates that
there's sonething different about SARS-CoV-2. So what
isit? Wll, | nean, we can -- we can on our own
hypot hesi ze it nmust spread sone either way. But when
we can also | ook at the evidence, it says, yes, it does
spread another way. That's called aerosols. Ckay?
And that's how, no matter what you do, it's just going
to spread. That's the difference.

Yes, we can go further into the evidence. |'m
going to go there, but I want you to pause at that very
basi ¢ nonent and say, Ckay. As a reasonabl e person,
which | amcalled to be in making this decision, | |ook
around nme, and | see that COVID has spread |ike
wildfire no mater what we've done, but flu hasn't.

Well, there's intuitive, commobn-sense reasons for
that. No matter how nuch masking we've done, it just
spreads; how many vaccines we put into people, it just
keeps going. It doesn't nmatter.

Now, Dr. Bridle confirned again the common-sense
noti on that nmasks, when worn by synptomatic peopl e that

are producing infectious droplets, are effective in
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stopping those droplets. W all knowthis. No one's
contending otherwise. Dr. Wall isn't saying, Look.
Masks don't stop droplets. O course they do. That's
why t hey get soaked when you have synptons. But he
expl ai ned that masks do not prevent synptomatic

i ndi vidual s from spreadi ng the virus through aerosol s,
whi ch easily escape the mask, both through the mask
itself, and due to the large -- due to |arge pore size,
but al so around the mask where it does not seal the
face; right? W knowthis. W see it all the tine.

Here, Dr. Bridle explained how it goes up the
sides of the face, explained how it goes up here. He
showed us with the fogging of glasses. Those of you
with glasses know this. And he tal ked about el sewhere
down here, especially if you have any kind of faci al
hair, |like nyself or Dr. Bridle. Conmobn sense.

Now, this -- this isn't a problemif SARS-CoV-2
doesn't spread by aerosols. W cares; right? Wen
you cough and you sneeze and whatever, masks are going
to catch the droplets. Now, provided that the masks
don't increase contact transm ssion, which -- which

they do when they're not handl ed right because they're

cont agi ous, then sure, yes, masks -- masks will work.
You know, they'll potentially work to stop flu insofar
as flu is spread by contact and -- and droplets. Not

going to work on COVID. It's very sinple.
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This is a key point of departure between two --
one of two key points of departure between Dr. Bridle
and Dr. Hu. Dr. Hu does not acknow edge the reality of
aerosol transm ssion by synptomati c people. That's why
he m staken concl udes that masks are effective even
t hough the evidence shows that it just keeps going.

Now, on the issue of aerosol transm ssion, the
evidence of Dr. Bridle should be preferred over that of
Dr. Hu when the two conflict. W' ve seen the real
wor | d observations, and we've al so seen what
Dr. Bridle, who is an expert in this, has to say and
the citations that he has referred to.

Now, that's the first issue, asynptonatic --
sorry -- aerosol transm ssion. Ckay? The other -- the
other big issue is this: Dr. Bridle gave testinony
about the lack of viral transm ssion by heal thy peopl e,
otherwi se referred to as asynptomatic people. This is
corroborated of course by Dr. Warren, and I'll take you
into that. But this is the other key point of
di vergence between Dr. Bridle and Dr. Hu, asynptomatic
transm ssion. Dr. Bridle opined that al nost all
transm ssion of SARS-CoV-2 only occurs in concurrence
with synptons, which is to say that synptonatic people
transmt it; asynptomatic people essentially don't.
Again, this is intuitive. W know this, but,

scientifically, it also applies to COVID. Only when
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there are synptons.

And Dr. Bridle -- thisis -- this is key; right?
This is where the deep expertise in virology,
i mmunol ogy, which is to say the study of the inmune
system the study of viruses -- this is where it really
cones into play. GCkay? This is where Dr. Hu can't
keep up. Dr. Bridle spoke at |ength about how this
works. It's about viral l|oad. Okay? He described how
that works. Only when there's enough virus being put
out by an infected person can another person becone
infected by that. GCkay? W only get that viral |oad
when you have synptons. Ckay? The body is expelling a
whol e bunch of virus. Dr. Bridle explained this.

So this is why, going to Dr. Warren's evi dence,
you see in the real world synptomatic transni ssion
is 25 tines higher than asynptonmatic transm ssion.
Whay? Because of that viral |load issue. Because it's
synptons that are putting off tons of virus. |It's when
peopl e have synptons. They have so nuch virus buil dup
in their body now, that's why they have synptons.
kay? And then they're expelling it. And, again, this
goes on -- I'mgoing bring you through this, but this
goes back to the evidence about the enornous anount of
peopl e that becone infected with SARS-CoV-2 but don't
devel op the disease of COVID-19. It's only when you
have t he di sease of COVID 19 and you have synptons, and
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then you're dispelling lots of virus. Oherwise, if
you're nerely infected but you have no synptons, your
body is dealing with it. That's why you don't have any
synptons. You don't even know you're infected. You
carry on.

| urge the Tribunal to -- to acknow edge t hat
Dr. Bridle is nore informative. He's nore reliable.

He has the greater expertise in this relevant area, and
| refer you to page 1187 of the record.

This matters for the legal analysis. This is
dramatic. If alnost all spread cones from synptonatic
I ndividuals only, this matters for our case because we
are dealing with the nmask nandate that applies to
asynptomati ¢ people, asynptomatic chiropractors, not
synptonmati c chiropractors, asynptomatic chiropractors.
Chiropractors that are allowed into the office because
t hey passed the prescreen. They don't have synptons.
They're healthy. They say, Now you' ve got to nask
because of our theory that asynptomatic transm ssion is
a thing, and because of our theory that it's not spread
by aerosols. |If those theories are not corroborated,
there's no rational basis for the mask mandate, which
then matters legally because Dr. Wall is saying, |
can't wear it. Protected characteristic.
Discrimnation. | need to be accomobdated. And the

College is saying, No. And that's how we get this
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di sci pli ne hearing.

|"mgoing to nove on to Dr. Warren. Now, of

course, I'mjust giving you a brief overview
There's -- there's scores of pages for each one of
t hese experts for the -- for the questioning that I

brought themthrough. But | can't go through the whole
thing. W don't have tinme for that. So |'mjust

hi ghlighting what | think are the really salient

poi nts.

Now, Dr. Thomas Warren is a practicing physician.
He's an instructor with McMaster. He's an infectious
di sease speci alist, and he provides sone val uabl e
contextual information about the factors that inpact
how much a virus does and doesn't spread. He discussed
three factors that cannot be altered. He called them
“non-nodi fiable". He discussed how these three factors
are what determ ned how SARS- CoV-2 spread and why no
measures were able to contain it.

And just briefly -- I"'mnot going to go into great
detail, but just briefly, those factors were the
cyclical pattern of the virus, population density, and
the age structure of a population. Wich is to say,
the rates of your transm ssion of your cases,
et cetera, are going to be determ ned by how dense your
popul ation is. Again, commobn sense; right? Dr. Warren

tal ked about all the interactions of people in New York
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have as opposed to people in rural Al berta.

Vel l, age structure, Wiich we haven't got into
this nmuch. W don't necessarily need to get into it a
whole | ot. But everybody knows, of course, or at |east
they are famliar with the actual science on this.
Peopl e above the age of 70 actually do have a decent
risk of potentially dying from COVID, especially if
t hey have conorbidities. It's a very -- it's -- the
virus discrimnates denographically quite extensively.
We know this fromthe literature, but we al so know it
fromthe experts thenselves. They tal ked about this.
Not really contentious or controversial, but that's the
reality. So Dr. Warren is saying, Look. The nunber of
deaths are going to be a function of just what your
proportion of people in those categories are, how many
peopl e that you have that are above the age of 70,
obese, and have other conorbidities. That's going to
determ ne your death rate.

And then, of course, he tal ks about peaks and
t he waves, the cyclical nature, howit goes up and
down, up and down, up and down. He says, Look. You
cannot alter these three things, no matter what you do.
And that's what we saw. Nothing inpacted those three
things. Those are what drives the cases and the
transm ssion. Ckay? And you can't stop those drivers.

That's what he gets at.
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And the theory of masking, distancing,
| ockdowns -- the theory is that they're going to work
notw t hstandi ng these factors. That's the theory.
kay? Dr. Warren said that he was confident as early
as spring 2020 that this theory was bunk and it wasn't
going to work, and it didn't.

You can see all this on pages 233 to 36 of the
record, and pages -- sorry -- 1233 and 1236, and 1250
to 1254.

Dr. Warren agreed with Dr. Bridle that the overal
infection fatality ratio, IFR, for COVID was already
down to .015 percent sonetine in the spring of 2020 and
has probably decreased since then, especially through
Om cron he tal ked about, and so did Dr. Bridle, so it's
probably | ower now.

Regar di ng asynptomatic transm ssion, Dr. Warren
stated several -- sorry -- stated several studies
showed that asynptonatic transm ssion was rare or
negligible. And he said at one study in particular,
whi ch denonstrated that synptomatic transm ssion
occurred at 25 tinmes the rate of asynptomatic
transm ssion. |'ve already discussed that a couple
times. That's at pages 1259 to 1260 of the record.
And as Dr. Warren commented, this was a significant
study because it was testing -- or it was |ooking at

people in their hones, which is a good place to | ook at
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i f you're tal king about transm ssion.

And it confirnmed that asynptomatic transm ssion is
very rare. It's very |low conpared to synptomatic, 25
times lower. In fact, Dr. Warren and | had a
di scussi on about, you know, Do we call that substanti al
or significant? Dr. Warren said, Yes, we do, and I'm
pretty confident to call it that. That's a big nunber.

"1l note again the difference here between
Dr. Warren's evidence and Dr. Hu's evidence.

Dr. Warren always referred back to scientific
literature to support his points, including when it
cane to asynptomatic transm ssion.

That's why Dr. Warren has al nost 100 citations in
his report. Dr. Hu barely referred to scientific
literature to support his opinions. He referred to
none to support his opinion that asynptomatic
transm ssion was common. OF course, | put it to you
that explains why his report has only 22 citations.

And | commend you to read Dr. Bridle's comments about
those citations when he comments about how weak they
are and how ol d they are.

This is very significant when it cones to wei ghing
the evidence. Wen it cones to asynptonatic
transm ssion, this Tribunal should prefer the opinions
of Dr. Warren and Dr. Bridle over Dr. Hu, and it shoul d

give significant weight to Dr. Warren's opi ni on and

Dicta Court Reporting Inc.
403-531-0590




1579

© 00 N oo o B~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Dr. Bridle's, but specifically Dr. Warren's, on how
wel | -grounded Dr. Warren is in the scientific evidence.
He's steeped init. That's why he's got 98 citations.

I f sonmething is likely to be true, if sonmething is
supported in the evidence, if sonmething has the weight
of science behind it, if sonething is accurate, you're
going to find literature to back it up. You're going
to find experts who can point to the literature to back
It up. That's what you're going to see in the real
worl d. And when soneone is coming in with a novel
theory that's being proven wong over and over again,
they're going to struggle the way Dr. Hu did. They're
going to have less studies. They're going to refer to
thensel ves as their authority nore often. They're
going to reveal thenselves as having | ess know edge, as
bei ng nore shallow. And they mght resort, like Dr. Hu
did, to ad hom nens when they can't keep up with their
academ c opponents. That's what you're going to see in
the real world, and what you saw in this case.

Again, referring to scientific studies, Dr. Warren
expl ai ned at pages 1265 to 1249 that there is no
reliabl e evidence to support the theory that physical
di stanci ng has any effect on the transm ssion of
SARS- CoV- 2.

And again, for the Tribunal, physical distancing

as an effective neasure i s theoretical. It's a new

Dicta Court Reporting Inc.
403-531-0590




1580

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

theory. It hasn't been tried before. There's no
literature on it. It hasn't been studied well before.
It hasn't been tried before COVID. Dr. Warren went
through that. Dr. Warren then discussed the avail able
random zed control trial evidence on masking. He
referred to the sane Denmark study -- DANMASK study, as
Dr. Dang. He denonstrated that masking asynptomatic
peopl e has no neani ngful transm ssion. Now, but then
he went on to discuss a recent study from Bangl adesh.
This is anot her random zed control trial. And, of
course, we saw repeatedly in the evidence that
random zed control trials are sort of the epitone of
scientific evidence. They're sort of a gol den egg.
They're -- that's the best. That, and these, | think
they called them neta-analysis of RTCs, if there's
enough of them

Unsurprisingly, this Bangl adesh study concl usively
showed that absolutely no inpact is had fromcloth
masks. No surprise there. And, of course,
chiropractors weren't asked to wear cloth masks. Ckay?
Now, here's where we get something interesting. The
study did show a small inpact from surgical masks.
Let's ook at that inpact. Dr. Warren descri bed
this -- this inpact that surgical masks had on
transm ssion as an absolute risk reduction of 0.9

percent. This is page 1280 of the record.
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Now, to make sense of that nunber, Dr. WArren
expl ained what it would look like in the real world,
which is what any good academ c or scientist can do for
you.

"1l remnd you, this is uncontested evi dence.

Dr. Hu did not discuss the Bangl adesh study. He did
not contest Dr. Warren on this point. I'mgoing to
take you to page 1281 and 1282 of the record. And |I'm
going to start at line 9. Dr. Warren and | had just
had a di scussi on about this Bangl adesh study, about
the .9 percent. Actually, I'mgoing to start at

line 3. So Dr. Warren says: (as read)

So if we take .09 percent and we do the

I nverse of it, it's approximately 1,100, just

over 1,100. And so what you need to do is

take 0.009 and then take the inverse.

So | divided 1 by the 0.09. You get 1,100. Ckay?

And so what that said -- and the study went on for
ei ght weeks. You can find that in the nethods. So
what that tells us is we need to -- in a genera
heal t hy popul ation, in an asynptonatic popul ati on, we
need to have 1, 100 people a wear nask for eight weeks
to prevent one infection. Not one death. Not one
hospi tali zation, but one infection. So 1,100 people
wearing a mask for eight weeks to prevent one

infection. And that's a remarkably hi gh nunber.
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He continues: (as read)

Like, if there's any sort of intervention

that we're studying in cardiol ogy or

i nfectious disease or, you know, in ny --

like, with antibiotics or bacteria or, you

know, cardi ol ogy, that nunmber is remarkably

hi gh. Generally, sonething over between 50

to 100 is high. But anything over that,

| i ke, anything under 50 woul d be kind of |ow

And it's not a hard outcone. It's always

I nportant to say, what's the outconme? And

maybe it is worth nmasking 1, 100 people for

ei ght weeks to prevent one death. But it's

not. It's masking 1,100 people for eight

weeks to prevent one infection.

Line 1 of 1282. So that's the best evidence we have in
SARS- CoV-2. Wiat Dr. Warren is saying, of course, is
that the Bangl adesh random zed control trial on nmasking
I's the best evidence we have on masking in the context
of SARS- CoV- 2.

This explanation is particularly fitting for our
pur poses because there are about 1,150 chiropractors in
Al berta. So you would need alnost all the
chiropractors in Alberta to mask for eight weeks to
prevent just one infection, statistically. Again, we

do not have synptomatic chiropractors treating
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patients. They're not allowed to. There's
prescreening. W know all that. So that neans that
you have to have alnost all chiropractors in Alberta --
asynptomatic, of course, as they are treating

patients -- to mask for eight weeks to prevent one

i nfection.

Renmenber, the IFR of COVID, even in the spring
of 2020, was only around 0.15 percent, neaning that
statistically -- and Dr. Bridle went through this --
statistically, only one person dies for every 667
i nfections. One person dies for every 667 infections,
statistically. That neans that all chiropractors in
Al berta, alnost all, 1,100 of the 1,150, would have to
mask for over 102 years to prevent one death. 102
years. O course, that's assunm ng that through the
whol e 102 years, we're in a static state of COVID
which we're not. It's -- you know, it's clearly
becom ng endem c.

Statistically, alnost all the 1,150 chiropractors
in Al berta would have to wear a mask for 102 years to
prevent one death. That's how ineffective nmasks are,
surgi cal masks. GCkay? W're talking surgical nasks,
the masks that the Coll ege has mandated. That's how
i neffective they are.

So we had alnost all 1,150 chiropractors

asynptomati ¢ wearing nmasks for several nonths. During
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that tine period, the best that that coul d ve produced
was prevention of a few infections. Statistically, it
cane nowhere near preventing a death.

Scientifically, statistically, any claimthat
weari ng masks -- chiropractors wearing masks save |ives
and prevented deaths is absurd.

| highlight that as probably the best scientific
way to highlight how ineffective and absurd this mask
mandate is.

Di scussing the issue of heal thcare worker versus
non- heal t hcare worker and heal thcare setting versus
non- heal t hcare setting, Dr. WArren opi ned that, again,
it is all about the context of synptomatic people
interacting with other people. Page 1286. |It's not
that the setting, per se, matters; it's that the
presence of synptonatic people matters. |In sone
heal t hcare settings, synptomatic patients are always
present, and others, they're very rare.

And, of course, this matters in the context of
CoOviID. If you' ve got a synptonmatic patient, it doesn't
much matter what you're doing. You' ve got a good
chance of catching it because the nasks don't work, the
di stanci ng doesn't work, none of the nmeasures work
because it's spread by aerosols. Wth a synptomatic
person present, they're spreading that by aerosols.

You' ve got a good chance of catching it no matter
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what's going on, unless you're in one of those haznmat
suits that Dr. Bridle referred to. You got one of
those full body suits on, you' ve got the tube com ng
around, you've got the negative pressure mask on,

you' ve got the shield in front of you, you've got the
gl oves, you've got that full suit on, well, then you're
okay. And again, this highlights the common sense
notion that when you're dealing with a -- | think it

was C ass 3 pathogen or sonething like that that Bridle

referred to. | nean, Dr. Bridle tal ked about, Look.
If -- if | used a surgical mask in ny |laboratory, 1'd
lose ny -- | wouldn't be able to use ny | aboratory.
I'd be kicked out. |1'd be accused of | acking basic
understanding of PPE. | wouldn't be -- | wouldn't be
able to run ny experinents. Gkay. He -- he showed

what sonething that would actually work to stop
transm ssion of a virus |ike SARS-CoV-2 -- he showed
what that |ooks like. GCkay? It is possible if you' ve
got a full suit on and you've got a full mask and
you' ve got the negative air pressure and all of that.
Yes, you can. That works; right? He -- he said that
if he -- just wearing a surgical nmask that's supposed
to stop the transm ssion of COVID, if he used that in
the ab, he'd be in trouble.

To further explain the inportance of context,

Dr. Warren describes a scenario where a patient is
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seeing a psychiatrist. A healthy patient, a healthy
psychiatrist, prescreening admnistrative controls are
in place. Yes. |It's a healthcare setting, but the
risk of transmi ssion is very | ow because of the

adm ni strative controls; right?

This isn't -- this isn't hard. You go to the ER
You got a -- you got a synptomatic patient that wal ks
in, and if you don't have a hazmat suit on, you m ght
get infected. That's why we see out breaks everywhere.
That's why we see outbreaks in the nursing hones and in
the hospitals and all the other places where we have
the nost intensive neasures possible.

O course, Dr. Bridle also referred to the fact
that in the nodern world, we have a |ot of circulatory
systens inside. So obviously outside there's the w nd
bl owm ng around the aerosols, but inside, you have the
circulation systens that are doing it. Again,
comon- sense explanation for why the outbreaks just
keep happeni ng.

| submt to you that the chiropractors scenario is
very simlar to the psychiatrist scenario. Now, | know
my friend is going to say, Well, yes, but the
psychiatrist and the -- the psychiatrist's patient are
apart. Chiropractors get really close to their
patients. Yes, they do. Yes, they do. And if you're

dealing with synptomatic people, oh, yes, you' re going
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i ncrease the risk of transm ssion the closer you get.
Absol ut el y.

But if they're asynptonatic people and
asynptomatic transmssion is extrenely rare, then that
isn't going to matter. There's going to be no
meani ngful difference there, the fact that you are
cl ose when you treat because there's nothing to
transmt. Neither one of you are transmtting.
Nei t her one of you are synptomatic. This is why it's
so inportant to accept the real scientific evidence
that asynptomatic transmssion is rare, that
it's 25 tinmes lower than synptomatic transm ssion. O
course, this -- this is corroborated with the evidence
that masks don't have any inpact on the transm ssion.

Now, Dr. Warren tal ks about a very inportant

thing. He tal ks about the phenonena of nedical

reversal. | touched on this already, but Dr. Warren
di scussed how -- he used two exanples too. | think he
used a penicillin exanple. He used exanples with --

wi th bacteria and ol der practitioners that had to use
assunptions, and 25 years |ater, the assunptions have
been debunked in the literature, but they're stil
practicing that way. That's how they started. That's
how they do it; right? Difficult to change human

nat ure.

This explains -- this phenonena explains a |ot.
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It explains -- it ties in with the whole political
aspect as well. This phenonena expl ains why uni versal
mandat ory maski ng was not abandoned even in the face
that it's futile. Now, of course, the evidence showed
t hat maski ng probably wasn't going to work anyways, but
then we try it. And we had faulty assunptions about
it, but those assunptions really stuck. And so, of
course, we knew pretty quickly -- | would submt we
knew pretty quickly they weren't working, but those bad
assunptions that they were going to work becane
entrenched, and they becane political hot potatoes.

And so admtting that they don't work, renoving the
mandat es, having sonme hum|lity about getting it wong,
that didn't happen. It is difficult. And Dr. Warren
gave an expl anation for how that happens. |It's called
nmedi cal reversal.

You see it el sewhere. When you get sonething
that -- that wong, sonething that that's inportant,
it's difficult to admt it. |It's difficult for the
College to admt that their mandate doesn't work and
that they need to accommodat e.

Then, of course, Dr. Warren responded to Dr. Hu's
all egation that Dr. Warren nade a factual error when
conparing notor vehicle deaths to COVID deaths. On
page 1304 of the record, Dr. Warren explains how it was

actually Dr. Hu that nade an error by changi ng the
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nunmer ator w t hout changi ng the denom nator. |t
woul d' ve been grade 8 nmath, and |I'm sure you know this,
but if you've got a fraction and you have a nunber up
top and a nunber down at the bottom the nunerator is
the top nunber; the denom nator is the bottom nunber.
O course, you know, if you' re doing grade 8 nmath, one
of the things you're going to learn is you can't change
t he nunerator w thout changing the denom nator; right?
If we're going to have three-quarters, that's going to
be different than three-eighths, but it's the sane as
si xt h- ei ght hs.

So we can see that this is a pretty -- it's a
pretty elenmentary error on the part of Dr. Hu that he
makes, but then in making this error, of course, then
he -- he accuses Dr. Warren of having nade an error.
And instead of doing it in a professional, respectful,
academ ¢ manner, he goes out of his way to insult
Dr. Warren. So not only is he wong on a very basic
question of math, he then proceeds to insult the person
that he thought was wrong based on the error that he
made.

Dr. Warren shows that, Look. |[|'mtalking about
auto accident deaths in a 12-nonth period. And |I'm
tal ki ng about COVID deaths in a 12-nonth period. kay?
Well, actually 13 nonths, between March 2020 and
April 2021, he's saying, Look. This is how many peopl e
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died of COVID. And in 2018, this is how nmany peopl e
di ed of car accidents, and nore people died of car
accidents than in the first 12 nonths of COVID. And
the first nonths, of course, is when the deaths were
t he nost severe.

So very basic conparison. And Dr. Warren's -- you
know, he's not trying to play with people's enotions.
He's just pointing out the raw facts, the raw data.

And then, you know, Dr. Hu has a bit of a conniption
about this. Forgets to change -- he changes sone
nunbers. He says, Well, yes, by June, it's higher.
But, of course, he forgets to add in 14 nonths of auto
deaths. He just stays with 12 nonths of auto deaths
and says, Dr. Warren i s wong.

Anot her exanple of why, as trier of fact, you need
to prefer the evidence of Dr. Warren when it conflicts
with the evidence of Dr. Hu. You need -- | subnmit that
you ought to place greater weight on the evidence of
Dr. Warren when it is uncontested and uncontradi cted by
Dr. Hu, as it oftenis. Alot of tines, you will see
that there -- that the experts that Dr. Wall has called
have di scussed things that Dr. Hu didn't discuss at
all. So it's uncontested evidence. That's because
their know edge i s deeper.

So to sunmari ze Dr. Warren's evidence, his opinion

is that the evidence base was never there to justify
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maski ng asynptonmati c people, which would include
chiropractors in their offices during the material tine
because of the prescreening.

Now that |'ve discussed the evidence of Dr. Wall's
experts and the effectiveness or ineffectiveness of
masks, 1'll note that very little cross-exam nation of
Dr. Wall's experts occurred. In fact, there was
essentially no substantive questionings fromthe
counsel fromthe conplaints director. The science was
not engaged, not questioned, not chall enged.

Essentially, the questions asked were, Look. Dd
you follow the | aw you were supposed to mask? And, you
know, did you -- have you ever tal ked to governnent
authorities about this? That's a summary of the
guestions of M. Maxston of Dr. Wall's experts.

The cross-exam nation on the substantive issues is
very telling and it's very inportant. Mich of the
evidence fromDr. WAll's experts -- like | said, it was
unchal | enged and uncontested by the Coll ege through
their expert.

You'll note that Dr. Wall's counsel did extensive
cross-exam nation of Dr. Hu. And during that
Cross-exam nation, we saw two retractions by Dr. Hu,
and we saw exanples given that Dr. Wall's experts
easily rebutted. | submt to you that that says

sonet hi ng.
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We constantly have heard fromthe conplaints
director that the science doesn't matter, but if it
does matter, our science is better. That's what we' ve
heard. So what we see is the conplaints director is
al ways trying to skirt around this enornous el ephant in
the roomof Dr. WAll's experts saying, Look. Here's --
here's the real science. Gkay? That's what this whole
case is, skirting around that. Trying to say, W don't
have to engage that. You don't have to do that. You
can just ignore all that scientific evidence; it
doesn't matter. He has -- of course the conplaints
director has to say that, because he's wong. Because
Dr. VIl is right. | don't just nean norally and
ethically, | nmean scientifically, factually. And, of
course, if he is right scientific [sic] and factually,
then he's right norally and ethically. And, of course,
that's going to matter because one of the ways to
determne if there's unprofessional conduct is to
determned if there's unethical conduct, unprincipled
conduct, unnoral conduct; right?

So what does all this nean? Technically, legally
speaki ng, what does all this nmean? The inplication of
the scientific evidence is that the no-exceptions nask
mandat e and di stanci ng mandates contained in the
Col I ege's pandem c directives are not justified.

They' re not bona fide occupational requirenents. The
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di scrimnatory inpact the pandem c directive had on
Dr. WAIl is not justified.

The discrimnatory treatnent of Dr. Wall by the
College in attenpting to discipline himinstead of
accommodating himfor not wearing a mask is not
justified. The College has failed to denpbnstrate undue
har dshi p. However one conceptual i zes hardshi p or undue
hardship, it is plain to a reasonable person that if
one chiropractor doesn't wear a mask, or even if a few
don't, no undue hardship to patients or the public
interest wll occur, not when it takes 1,100
chiropractors to wear a mask for eight weeks just to
prevent one infection and you' ve got to have 667
I nfections needing to occur before there is
statistically a death

That m ght be hardship. Gkay? That's -- that's
nore than nothing. That's not zero. Okay? So is it
har dshi p? Maybe. Mybe not. Hardship is not a
wi shy-washy word. We think of hardship, we -- we --
when we tal k about peopl e going through hardship, we
tal k about, you know, they lost their job, their spouse
died, they got really sick. Hardship. Ckay?

s this hardship? | don't know But that doesn't
really matter because it's certainly not undue
hardship. If this is undue hardship, then any

gover nnent body can point to anything and get away with
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any rights infringenent. So legally what this neans is
that the charges identified earlier -- okay. So
that's -- I'mgoing to take you back to them They
have not been made out by the conplaints director.
Dr. Vall could not and did not, as a matter of [|aw,
comm t unprofessional conduct in the areas where the
Col I ege unlawful |y discrimnated agai nst himcontrary
to the Al berta Human Rights Act.

So Charge 1(a), failure to wear a mask, that one's
pretty straightforward. |If the College unlawfully
di scri mnated against himin saying he had to wear a
mask and puni shi ng hi m when he didn't, and when he --
when he said, No, |'mnot going to, when he didn't,
okay, he acted lawfully. The College acted unlawfully.
Well, the party who acted lawfully obviously didn't act
unprofessionally, as a nmatter of |aw.

l"mnot trying to say the Col |l ege acted
unprofessionally. That's irrelevant and that's besides
the point. Maybe that's true. Maybe that's not. But
the point is, is that Dr. Wall acted professionally in
saying, Look. You're acting unlawfully. 1'mgoing to
act | awful .

Charge 1(b), failure to distance. Now, how this
wor ks, factually and legally, is thus: The College
says to -- or the conplaints director says to Dr. Wall,

kay. Fine. You can't wear a mask, but you better not
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go within 2 netres of people or else we're going to
ding you. That's asinine. Gkay? W know fromthe
record, we know fromDr. Wall hinself, and we know from
his three patients, that if he doesn't cone within

2 netres of people, he can't physically adjust them

He cannot physically mani pulate them He cannot treat
them He is a chiropractor. He is hands-on. Ckay?

That's what "chiropractor” itself neans. ay? This

Is -- thisis clear in the evidence. This is not
controversial. This is not problematic. |It's pretty
sinple, basic facts. It's logic. You ve got to cone

within 2 nmetres of soneone to touch them You've got
to touch themin order to treat them And if you don't,
you're not providing chiropractic care. Your patients
aren't getting the care they need. They're not paying
you. You're no longer functionally a chiropractor at
all. GCkay?

So this requirenment of distancing, it is engaged
with the nmental disability and the religious belief
that precludes the masking; right? It's a
discrimnatory condition. It says, Ckay. Fine. You
can't mask, but you better stay 2 netres away. Well,
that's -- that's ridiculous. So that's why that charge
is inplicated by this. That's why the College has to
denonstrate that that's a justified condition because

it is discrimnatory; right? It treats Dr. Wl
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differently than other chiropractors. O her
chiropractors who are able to mask because they don't
have a nental disability that prevents them they can
come within 2 netres and treat their patients.

Dr. Wall can't, okay, because he can't wear a nmask. So
it's a discrimnatory standard. It's not neant to be,
but in effect, it is. ay? So he cannot be found --
as a matter of law, Dr. Wall cannot be found to have
comm tted professional m sconduct by not distancing
fromhis patients while not wearing a nmask.

Now, this analysis applies equally to Dr. WAll's
son. Renenber that in the -- in all the docunents, AHS
docunents and the charge docunents fromthe Col |l ege, we
have staff. W don't have anything specified, but we
know from evi dence that the only staff working for
Dr. WAll during this whole period, during the materia
time, June to Decenber 2020, is his son.

H s 17-year-old son. That's it. Nobody else. W can
just believe that. The College hasn't contested that.

There's no evidence of any other staff. One staff, his
son. Okay?

Dr. Wall gave testinony about what his religious
beliefs are regardi ng nasks. He was asked if those are
the sane beliefs as his son. He said, Yes, they are.
Dr. Wll's son didn't wear a mask because of a

protected characteristic, because of his religious
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beliefs. GOkay? So he therefore nakes out a case of
prima facie discrimnation if sonmeone says to him
You' re going to be discrimnated agai nst or punished or
penal i zed for not wearing nask.

Now, in this case, it wasn't directly fromthe
Col l ege. The College wasn't trying to punish
Dr. Wll's son. It's trying to punish Dr. Wall. kay?
The Col |l ege has said Dr. Wall is responsible for his
staff, for his son. GCkay? So indirectly, the Coll ege
Is saying, We don't care if your son has a protected
characteristic as the reason for why he's not wearing a
mask. |f he doesn't, you have viol ated the pandem c
directive. Again, that's discrimnation.

Now -- and I'lIl -- and I'l|l also note that, | ook,
there's an enpl oynent relationship there between
Dr. Wall and his son. Yes, they're famly, but it's an
enpl oynent rel ationship, which means Dr. VAll is
actually obligated at law, the sanme as the College, to
accommodate his staff, even if it is his son. He's
required to accomodate his staff. So if his staff
cones to himand says, | can't wear a nmask because of a
religious belief and, you know, mny Christian beliefs,
here they are, it's a protected characteristic in the
Al berta Human Rights Act. Can you pl ease accommobdat e
nme? Dr. Wall either has to say, Yes, |I'l|l accommobdate

you because it's not undue hardship, or he has to say,
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No, it's a hardship; |I'mnot going to accommpbdate. So
Dr. Wall has that obligation, the sane as anybody does,
in this case. So he accommobdates his son.

Now, ny friend is going to say -- ny friend --
| earned friend is going to say, Wait a mnute. Wit a
mnute. W don't hear fromDr. Wall's son. That's
hearsay. kay? Hearsay evidence is adm ssible when
It's necessary and reliable. | submt to you that
Dr. Wall's testinony in this regard i s necessary. W
don't have anything else to point to. And | would
certainly say it's reliable. Gay? W know Dr. Wal
Is a candid witness. The counsel for the conplaints
di rector has acknow edged that. He's reliable.

It's only common sense to conclude that Dr. Wl
knows very well what his religious beliefs are of his
son. kay? Especially since, you know, they live
together, Dr. Wall's raised him and they share these
beliefs. And the case |aw on religious freedom
acknow edges that parents and children presunptively
share the sane religious beliefs. And of course, at
the relevant tine, Dr. Wall's son is 17. He's still a
mnor. He's still an infant legally. He's not yet at
the age of majority. He's not yet an adult. Working
age, but not an adult.

There's no reason to disbelieve that Dr. Wall's

son held the sane beliefs as articulated by Dr. Wall,
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and, therefore, couldn't and didn't wear a mask for
that reason. And to penalize Dr. WAlIl for follow ng
the law and accommodating his son is itself unlaw ul
di scrimnation, and, therefore, legally, Dr. \Wal
cannot be found to be in professional m sconduct
because of his son was wearing a nask.

And, again, back to the sane question. Well,
then, what if it's justified; right? What if it's a
bona fide occupational requirenent that chiropractic
of fices have their staff wear nmasks because, you know,
masks are effective and if people don't wear nasks, you
know, we increase the risk of -- of COVID transm ssSi on
and it's dangerous. So, you know, yes, it's
discrimnation, but it's justified. |It's the sane
anal ysis |'ve just brought you through with Dr. Wall.
It's the sanme thing. If it's not a BFOR for Dr. Wall,
it's not BFOR for his staff.

The same thing with the distancing of his staff.
Same thing. [|'ve just brought you through that
analysis. That's Charge 2(b).

Now I "Il take you to Charges 4(a) and 4(b). These
are the charting charges. Now, these charges nust al so
fail because they are inextricably |inked to masking
itself. |If masking is not a bona fide
occupational requirenent, if distancing is not,

Dr. Wall cannot have conmitted unprofessional conduct
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by not charting discussions that he's had about the

| ack of his masking. |It's discrimnatory to place this
burden on Dr. WAll and conpel himto discuss his nental
disability with his patients. Dr. Wall's testinony is
that he was reluctant, for obvious privacy reasons, to
have this type of discussion with his patients, or
anybody, which is em nently reasonable. The

di scussions and the charting would serve no legitimte
purpose. It would only inpose a condition for the sake
of inposing a condition. You have to chart this when
ot her people don't because you're not |ike other

people. You don't wear a mask. Gkay? So you've got
to have this extra condition inposed on you. Wll,
maybe that nekes sense if there's a reason for it.
There's no reason for it. |It's a condition for the
sake of a condition.

Maybe the College says it's part of its
accommodati on. Look, one patient in the office at a
tinme, please. Make sure -- nmake sure you're really
extra vigilant about the prescreening. W're going to
give you a couple extra questions for that. GCkay. Now
we' re tal king reasonabl e accommodati on. Ckay? Now
we're tal king sone things that nmake sense. They aren't
sinply conditions for the sake of being conditions.
Ckay? Dr. Wall can say, Yes, well, they don't -- you

know, this has no basis in science or whatever. Ckay.
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Well, sure, it doesn't. But at the sane tine, these
aren't onerous. They're not -- they don't single him

out. They don't expose him They don't create this

unequal distinction. |It's just sinply, Look. Just be
extra careful. Okay? Dr. Wall woul d' ve said, Yes,
that's fine. Look, I'll be extra careful. No problem
This is how ny office works anyways. | ask people
questions. It's just one patient at a tinme. No
problem Renenber, it is -- it's reasonable

accomodation. You heard fromnmny |earned friend about
how, | ook -- hey, |ook, the claimnt has to work with
t he respondent on what the reasonabl e accommobdation is.

"1l tell you what. Dr. Wall's pretty reasonabl e.
You heard himfor quite a while. That conversation
never happened. That di al ogue never happened. The
Col | ege never said, Hey, let's together on this. Ckay.
No dialogue. It was, No nmask, you sit out. That's
what they said. That's what they did.

The fact that he failed to out hinself to his
patients about his nental disability or -- and/or his
religious beliefs, and he failed to chart it when there
was no reason to, that's discrimnation. And there's
no BFOR. There's no bona fide occupational requirenent
to chart this. O at least if there is, we haven't
heard it.

So charting, himnot wearing a nask, and his
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patients not wearing a nmask, he can't be found in
unpr of essi onal conduct for not doing that. There's
not hi ng unpr of essi onal about not doing that. It was a
di scrim natory and usel ess conditi on.

Now, Charge 5(b), because the distancing and
maski ng requi renments of the pandem c directive are
di scrimnatory and therefore unlawful, Dr. WAll did not
comm t unprofessional conduct by not adhering to them
maski ng, and distancing. GCkay? So Dr. Wall didn't
fail to follow those parts of the pandem c directive
because those parts of the pandem c directive are
unlawful. Oay? At law, he can't be found for
unpr of essi onal conduct for failing to foll ow those two
t hi ngs.

Now, the remaining portion of Charge 5(b), failing
to follow the pandem c directive, is that Dr. Wl
engaged in a contravention by not erecting a plexiglass
barrier. But | want to take you to the pandem c
directive. And you have -- well, Chair, I'll put it to
you that you mght want to break at this point. | can
pick up later. But if not, then you're going to have
to give ne a second to find the pandem c directive.

| found it. So you let nme knowif you want to
take a break. It's 11:15. Do you want to keep goi ng?
THE CHAI R | think we should press on,

M. Kitchen.
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MR. Kl TCHEN: Good. Thank you.
MR, MAXSTON: M. Kitchen, can | nmake one
quick comment? And this is for your benefit. |I'm

going to be turning around fromtine to tine, and maybe
getting up to go get sone exhibit binders. 1'm not
| eaving the hearing. So just so you know, that's what

I"'mdoing if I'mlooking at ny conputer behind ne.

Thank you.

MR KI TCHEN: And if | notice that you're
doing that, I'll pause for your sake.

MR, MAXSTON: You know, that's fine. | can
still hear you, M. Kitchen. I'mjust -- |'ve got sone

exhi bit binders up against the wall and things |ike

that, so pl ease proceed.

MR. KI TCHEN: Vell, yes, you and | have the
sanme problem | have ny whol e desk cover ed.
THE CHAI R And to be honest, |'m doing

the sanme because ny screen is off to my right. But,
anyway, let's carry on and see if we can get to |unch.
MR. Kl TCHEN: Ckay. Now, | have two
versions of the pandemi c directive. But, as has been
established, they are effectively the sane. For our
pur poses, they are the sane. Wether we're | ooking at
the May 25th, 2020, or the January 6th, 2021, version,
they are the sane. So I'll just take you to the

May 25th version, and I'll read to you. This is on
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page 7 of that one. It's under that |arge headi ng,
"Physi cal Distancing”, and then the subheadi ng,
"“Requi renents For Managi ng Cinical Space".

And there's a bullet there a few bullets down that
says: (as read)

Reception and paynent area - if 2 netres

cannot be maintained in the reception area,

either staff nmust be continually masked, or

the installation of plexiglass or plastic

barrier nmust occur to protect reception

staff.
| just note that there's nothing there about patients.
(as read)

Installation of a plexiglass or plastic

barrier nmust occur to protect reception

staff.
It doesn't say anything about protecting patients.
Reception staff. That's why it's a requirenent.

Dr. Wall's son and hinself were not nmasking due to
a protected characteristic in the A berta Human Ri ghts
Act. To erect a barrier in front of themis to inpose
a discrimnatory burden on himand hinself. It's to
literally put up a physical barrier between him and
ot her people who are different. They're not |ike him
They can wear a nmask. He can't, for protected

characteristics. So he has to put up this ugly,
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obvi ous barrier that excludes him that exposes him

And why? Well, because it's going to stop the
transm ssion of COVID. Cearly the plastic barriers
don't stop the transm ssion of COVID because of
aerosols. GCkay? So it's not -- it's not justified.
It makes no inpact. Furthernore, it's not rational
because there are no synptomatic patients or
synptonmatic chiropractors or synptomatic staff in the
office. It's not an ERroom |[It's a chiropractor's
office, and no one is allowed to be there if they have
synptons. W have prescreening adm nistrative controls
in place. Wat purpose does a plastic barrier serve
except to place an additional burden on Dr. VaIIl? A
financi al burden, but also a social and enoti onal
burden. You have up this plastic barrier. Wy? Wll,
because we're different. W're not able to wear a
mask. We have nmental disabilities. W have religious
beliefs. Awful. That shouldn't have to cone up. They
shoul dn't be excluded and hi ghlighted and outed that
way, not unless there's a reason. |If there's a reason,
fine. I1t's justified, justified discrimnation,

So if masking is not a BFOR, if distancing is not
a BFOR, the plexiglass barriers for reception staff,
not for patients, for reception staff, is not a BFOR
then Dr. VIl did not fail to follow | awful

requi rements of the pandemc directive. He only failed
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to follow unlawful directives. And he cannot be found
to have conm tted unprofessional conduct for failing to
foll ow unl awful portions of the directive as a matter
of law. Ckay?

Dr. Wll admtted to the factual basis for this;
right? And, you know, ny |earned friend commented on
this, and | tend to agree with himthat this is a very
rare case insofar as we have a very candid nenber who
I's not hiding anything, not trying to confuse anyt hing.
He's just sinply saying, Yes, | did this. | did this.
| didn't do that. This is what happened. This is what
happened. This is what happened; right? He's not --
he's not denying things. Like, you know, Hey, did you
have a plastic barrier up? Oh, yes, yes. No, | did.
That never happened. There was no di scussion |ike that
with Dr. Wall ever. It was always, No. Yeah, | didn't
do this. No, this is when | took the mask off. Yeah.
No, | didn't contact the College. R ght? He was -- he
was open and candi d about that.

So the question, then, is what about the | aw? And
Sso we're at a -- we're at a -- we're at a strange pl ace
in this case because of that. So | submt to you that
di sposes of Charge 5(b).

Now, that leaves -- and I'mgoing to get into
this, that |eaves a few other charges. As you wl|

see, | haven't touched on Charge 5(a). | haven't
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touched on the charges of Nunber 3. This is where

Dr. Wall is being charged with saying sonething to his
patients that the College didn't want himto say and
then saying sonething -- not saying sonething to his
patients that the College did want himto say to his
patients. And then, of course, there's the repeated
charges of not requiring patients to nask. He haven't
dealt with those yet. Ckay?

But all the other ones | have dealt with because |
submt to you that they are caught by the human rights
analysis. If Dr. Wll -- if you find that Dr. Wal
established prima facie discrimnation, and | submt
you should, then the Coll ege has an obligation to
justify all of these conditions as bona fide
occupational requirenents. | submt to you that they
haven't, and if they haven't, then all these charges
must fail. They all fall to that analysis.

Now, ny |earned friend gave you sone subm ssions
on human rights analysis. Bear with ne. | wll
attenpt to find this. Oh, here we go.

M. Maxston brought you to a total of five cases
fromthe Al berta Human Ri ghts Conmm ssion to say, Well,
| ook, obviously -- obviously the Human Ri ghts Tri bunal
woul d find these inpositions to be justified. These
five cases are either dismssals by the director of the

Commi ssion, or they are decisions upholding the
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di sm ssal of a conplaint by the director when that
conplaint -- dismssal of a conplaint has been
appeal ed. The equivalent of this before a Court is a
summary dismssal. OCkay? So these are not cases that
have been decided on the nerits, the full nerits.

There hasn't been a full case. There hasn't been full
subm ssions and argunent and evidence. |It's sinply the
conplaint conmes into the Tribunal -- or -- sorry --
into the Conmi ssion, and |I'mgoing to explain howthe
Conmmi ssion and Tribunal are different. The conpl aint
into the Conm ssion. The Conm ssion says, Ckay. W' ve
got the conplaint. W'Il|l send it to the respondent.
And either the Conm ssion or the respondent says, Look.
This is a waste of tine. Let's just sunmarily dism ss
it. And then the director of the Conm ssion decides to
summarily dismss it. That's what all these decisions
are. They are not decisions of human rights tribunals
maki ng determ nations on a ful sone case. They are
summary di sm ssal s.

Now, that doesn't nean they're worthless. That
just neans they | ack precedential val ue because they're
not full decisions. They're not from human rights
tribunals. And renenber, what happens at the Human
Ri ghts Commi ssion is you have this body; it's called a
Comm ssion. They process conplaints. Gkay? And if

the conplaint is not resolved through reconciliation,
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or if 1t's not dismssed, then it will continue on to a
Tri bunal where there will be a full hearing. And then
there wll be a decision fromthe Tribunal. Simlar to
what we're doing here today. There will be evidence,
there will be facts, there will be testinony, there
will be argunent, there will be case law, there will be
a full argued case. And the Tribunal will make a
decision. GCkay? That's not what these are. These are
summary di smssals fromthe Conm ssion side. They're
not full decisions fromthe Tribunal.

Now, we don't know what evidence was put in in
this case. It is possible, however, unlikely, that
expert evidence simlar to what Dr. WAll has put in was
put in by the conplainants in this case. | doubt it.
Because it woul d be unreasonable to get a -- for a
deci sion nmaker to issue summary dismssal if the (AUD O
FEED LOST). [I'Il let my learned friend object to this
I f he wants to.

THE COURT REPORTER: Sorry. | have to interrupt
for a second. You just broke up for nme for the | ast

ten seconds or so.

MR KI TCHEN: ckay.

THE COURT REPORTER: So | didn't catch what you
said. | apologize.

MR. Kl TCHEN: | don't precisely renenber
what | said before | said, I'll let ny learned friend

Dicta Court Reporting Inc.
403-531-0590




1610

© 00 N oo o B~ W DN P

N DN D N DD DNN P P PP PR, PRk
o o A W DN P O © 00 N o 0o AW DN O

potentially object to this.
THE COURT REPORTER: Ckay.
MR, KI TCHEN: | think it stands to reason
that there are plenty of other human rights conplaints
on this basis before the Comm ssion or the Tribunal.
In fact, | can tell you as an officer of the court, |
am counsel on several of themthat have not been
di smssed. So the fact that we have these five
di sm ssals when we don't have any idea if there was
expert evidence induced, it doesn't nean mnuch.

Then ny friend wants to refer to what the
Comm ssion itself has to say about sone of these nask
issues. Well, I'll sinply say this: The Conmission is
not the legislation. The Conm ssion does not own the
| egislation. A lot of the human rights cases |'ve
referred you to are Suprene Court of Canada cases.
Sonme of themare Court of Appeal cases. Sonme of them
are cases involving regul atory bodi es and regul at ed
menbers claimng human rights. The Conmm ssion doesn't
have a nonopoly on the legislation. And its coments
about the legislation as far as masks doesn't nean much
if they're not pointing to scientific evidence, and
they're not. Their coments are uni nforned
scientifically. They sinply take at face val ue what
Public Health as to say about it, and then they slap on
a human rights analysis. And if what Public Health has
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to say is scientifically accurate, then probably their
analysis is pretty decent. They do know what they're
tal ki ng about when it cones to human rights.

But there's no indication that these comments of
the Human Ri ghts Conm ssion are comng from an inforned
position. Your position is going to be infornmed. As I
said at the beginning of this hearing, |I think you are
nore informed on this issue than any ot her deci sion
maker has ever been in this country in the last two
years.

The Human Rights Conm ssion is not as inforned as
you. Wen it cones to masking, specifically and
exclusively, which is what this case is about, nasking
and | suppose distancing, no Court in this country has
ever been exposed to as nuch scientific material and
expert opinion as you have. All the cases before the
Courts are dealing with COVID | ockdown restrictions
general |y speaking -- or globally speaking. On
maski ng, you have been nore infornmed, and | do urge you
to use that information, that know edge, that evidence,
that scientific opinion to heavily informyour
deci si on.

That's ny subm ssions on the human rights issues
and on the charges that are inplicated by that. And,
Chair, unless you have questions or unless the Tribunal

Menbers have questions and unl ess you object, |'m going
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