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Proceedings taken via Videoconference for The Alberta
College and Association of Chiropractors, Edmonton,

Alberta

September 1, 2021 Morning Session

HEARING TRIBUNAL

e Tribunal Chair

] Internal Legal Counsel
or. [N ACAC Registered Member
or. I ACAC Registered Member

Public Member

ACAC Hearings Director

ALBERTA COLLEGE AND ASSOCIATION OF CHIROPRACTORS

ACAC Legal Counsel

FOR DR. CURTIS WALL

J.S.M. Kitchen Legal Counsel

I Csk(2) Official Court Reporter

(PROCEEDINGS COMMENCED AT 9:10 AM)
THE CHAIR: Good to see everyone here.
We're just checking that we've got all the parties.

Dr. Wall and counsel are here?
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Qpening by M. IR

R T So I will then just continue
with where we were at about nmaybe two hours or so ago.
I'd begun ny subm ssions by telling you that we were in
what is called the liability phase of the hearing, the
cont ested phase, where both sides present their
evidence, and I'll just carry on then in terns of ny
openi ng subm ssi ons.

To give you a road map, | have a couple of very
quick -- | have | think five or six areas -- seven
areas |'mgoing to chat about. The first thing is |I've
got a couple of very quick questions for M. Kitchen
that | want to just do sone housekeepi ng wth.

The second thing | want to do is speak to the
exhibits and the exhibit list that is before you, those
are the agreed on exhibits.

The third thing I want to do is take you through

what | anticipate will be an order of proceedings for
the next four days. |'ve chatted a little bit with
M. Kitchen about this, and I'll welcone his comments.

The fourth thing I want to do is tal k about sone
of the legal and evidentiary principles that apply to
this hearing.

The fifth thing I want to do is to comment about
the difference between expert w tnesses and | ay

W t nesses.
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The sixth thing | want to do is very, very briefly
gi ve you a sense of what each of the Conplaints
Director's witnesses will testify to.

And the final thing, the seventh thing | want to
do is to comment on what the Conplaints Director
believes are the critical issues before you and what
your role is in these proceedi ngs.

So, again, the first thing I'll deal withis a
coupl e of housekeeping matters for M. Kitchen.

M. Chair, you helpfully dealt with the jurisdiction
and conposition of the Hearing Tribunal and consent to
a virtual hearing. |[|'Il just get M. Kitchen to
confirmthat all of the agreed-upon exhibits have been
provided to himand his client.

MR. KI TCHEN: Yes, they have.

R So I'll turn now to the second
area | wanted to speak to, and that is the agreed on
exhibits, and | think, frankly, now the additional
exhibits, which are before you, with the consent of

Dr. Wall, the agreed on exhibits were provided to you
I n advance of the hearing to allow you to review them
for information and, of course, to not deliberate
anmongst yoursel ves.

As you know, the exhibits are listed in blocks of
docunments, Files A, B, C, D,  E, and F, and we now have

an additional File H, which has a few straggl er
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docunent s.

|"mgoing to ask that the court reporter, either
during a break in the hearing or perhaps after the
hearing, formally mark those exhibits; they will need
to be formally marked.

And I'Il just, again, get M. Kitchen to confirm
that those exhibits are entered with his client's
consent, and he has no problemw th the court reporter
mar ki ng them during a break or after, in fact.

THE CHAI R And, M. Bl how do you
propose we nmark these: A1, A2, A-3, et cetera?
R T | think we use the exhibit

list that was provided to you as a PDF with each of

them and we use the nunbering. | think that's how
|'ve been preparing for the hearing. |If we change
that, 1'mgoing to have sone problens in referring you

to docunents, so |I'massunming that's all right, and

M. Kitchen, again, will agree to having those exhibits
mar ked.

THE CHAl R Any issues with that,

M. Kitchen?

MR KI TCHEN: No.

THE CHAI R No, okay. It would just be
good to nmake sure we're all on the sane nunbering
system here because there are a |ot of them

R TN So, M. Chair, then we'll use
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EXHIBIT A-1 - Amended Notice of Hearing,
Notice to Attend as Witness, and Notice to
Produce, July 22, 2021

EXHIBIT A-2 - Email from AHS to Member re
Complaint, dated December 1, 2020

EXHIBIT A-3 - Letter of Complaint Referral
from Registrar, dated December 2, 2020
EXHIBIT A-4 - ACAC Statement on Alberta
Health Notice of Closure for a Calgary
Chiropractic Clinic, December 15, 2020
EXHIBIT A-5 - Letter to Member re s.56
Complaint, dated December 21, 2020

EXHIBIT A-6 - Letter from Member in Response
to Complaint, January 11, 2021

EXHIBIT A-7 - ACAC Complaint Investigation
Report

EXHIBIT A-8 - Letter from Dr. [jjjij. dated
December 12, 2020

EXHIBIT A-9 - Letter from Dr. [jjij. dated
January 11, 2021

EXHIBIT A-10 - ACAC Code of Ethics

EXHIBIT A-11 - ACAC Standards of Practice
EXHIBIT B-1 - Letter Requesting s.65 Review,

dated December 3, 2020
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EXH BIT B-2 - Letter Requesting Extension,
dat ed Decenber 9, 2020

EXH BIT B-3 - Response of Dr. Wall s.65
Request, dated Decenber 10, 2020

EXH BIT B-4 - Response of Dr. Wall s.65
Request and Encl osures, dated Decenber 16,
2020

EXH BIT B-5 - Letter of Decision re s.65
Revi ew, dated Decenber 18, 2020

EXHBIT C1 - ACAC Notice to Menbers re
Tel ehealth Billing, dated March 26, 2020
EXHBIT G2 - ACAC Notice to Menbers re
Consul tation, dated April 21, 2020
EXHBIT CG3 - ACAC Notice to Menbers re
Consul tation, April 22, 2020

EXHBIT C4 - ACAC Wbsite Update on COVI D
Practices, April 29, 2020

EXH BIT C5 - ACAC Notice to Menbers re
Return to Practice, dated April 30, 2020
EXHBIT C6 - ACAC Notice to Menbers re
Return to Practice, dated May 1, 2020
EXHBIT C7 - ACAC Notice to Menbers re
Approval of Plan, dated May 3, 2020

EXH BIT C8 - ACAC Notice to Menbers about
Maski ng, May 25, 2020

EXH BIT C9 - ACAC Notice to Menbers about
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Maski ng, dated July 24, 2020

EXH BIT C10 - ACAC Council Updates re

Tel eheal th, July 31, 2020

EXH BIT C11 - ACAC Registrar's Report,
August 4, 2020

EXH BIT C12 - ACAC Notice to Menbers re
COVID Practices, dated August 11, 2020

EXH BIT C 13 - ACAC Wbsite re Tel eheal t h,
Oct ober 20, 2020

EXH BIT C14 - ACAC Notice to Menbers re
Directive, dated Novenber 23, 2020

EXH BIT C15 - ACAC Notice to Menbers re
Restrictions, dated Novenber 25, 2020

EXH BIT C 16 - ACAC Wbsite COVID FAQs, dated
Novenber 25, 2020

EXH BIT C17 - ACAC Wbsite Update on COVID
Practi ces, December 1, 2020

EXH BIT C18 - Notice to Menbers about

Maski ng, dated Decenber 9, 2020

EXH BIT CG19 - ACAC Notice to Menbers re PPE,
dat e Decenber 10, 2020

EXH BIT C20 - ACAC COVI D-19 Pandem c
Practice Directive, May 5, 2020

EXH BIT C21 - ACAC COVI D-19 Pandem c
Practice Directive, My 25, 2020

EXH BIT C 22 - ACAC COVID-19 Pandemi c

Dicta Court Reporting Inc.
403-531-0590
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Practice Directive, January 6, 2021

EXHIBIT D-1 - COVID-19 Business Closure Order
CMOH 25-2020, dated December 8, 2020

EXHIBIT D-2 - AHS Order to Rescind Closure
Notice, January 5, 2021

EXHIBIT D-3 - CMOH Order 19-2021, dated May
6, 202%

EXHIBIT D-4 - CMOH Order 20-2021, dated May
6, 2021

EXHIBIT D-5 - CMOH Order 22-2021, dated May
13, 2021

EXHIBIT D-6 - CMOH Order 26-2020, dated June
6, 2020

EXHIBIT D-7 - CMOH Order 34-2021, dated June
30, 2021

EXHIBIT D-8

CMOH Order 38-2020, dated
November 24, 2020

EXHIBIT D-9 - CMOH Order 42-2020, dated
December 11, 2020

EXHIBIT D-10 - City of Calgary - Temporary
COVID-19 Face Covering Bylaw, March 11, 2020
EXHIBIT D-11 - City of Calgary - Bylaw that
repeals Mask Bylaw, dated July 5, 2021
EXHIBIT E-1 - 9-page curriculum vitae for

or.

EXHIBIT E-2 - Dr. |l - Expert Report
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Masking

EXHIBIT E-3 - 9-page curriculum vitae for
Dr. Bao Dang

EXHIBIT E-4 - Dr. Bao Dang - Expert Report
Masking

EXHIBIT E-5 - 95-page curriculum vitae for
Dr. Byram Bridle

EXHIBIT E-6 - Dr. Byram Bridle - Expert
Report Masking

EXHIBIT E-7 - 5-page curriculum vitae for

or.
ExuIBIT E-8 - Dr. [ - Foert

Report Masking

EXHIBIT F-1 - GOA Albert's safely staged

COVID-19 relaunch, dated April 30, 2020

EXHIBIT F-2 - CMOH Order 16-2020, dated May

3, 2020

EXHIBIT F-3 - ACAC Registrar's Report, dated

July 5, 2021

EXHIBIT F-4 - ACAC Frequently Asked

Questions, dated July 7, 2021
MR. I do want to comment a little
bit about some other aspects of the exhibits.

Typically, only evidentiary documents are entered
as exhibits, those would be patient charts, CMOH

orders, those types of things. Things like the Health
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Professions Act or the Chiropractors' Profession
Regulation don't have to be entered as exhibits.

Mr. [l can tell you, as a courtesy, we've added the
Standards of Practice and the Code of Ethics as
exhibits, but they really don't have to be marked as
exhibits, but we've done that for ease of reference.

From time to time, I think during the hearing
we're going to be taking you, at least I'm going to be
taking you to a couple of sections in the HPA, and to
the extent that you're able to do this, I'd encourage
you to have a copy of the HPA handy or maybe be able to
access it on the Queen's Printer. I'm not going to
take you through a lot of things, but having some of
those sections in front of you might be helpful.

The third thing I want to do is talk about the
order of proceedings over the next four days, and again
I've talked with Mr. Kitchen about this, we're each
going to be providing opening statements. I will then
present my case on behalf of the Complaints Director,

which involves calling three witnesses, Dr. [}

B the College's Registrar, Dr. Jj who is an
expert, and then Mr. |} +“hc is the

College's Complaints Director. 1I'll talk about the
order of witnesses when we get a little bit closer to
our lunch break, the actual order.

Each of the Complaints Director's witnesses would
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be questioned by nme, M. Kitchen would carry out a
cross-exam nation, | mght have a couple of follow up
guestions, and then the Hearing Tribunal would be able
to ask questions of those wi tnesses, and then they
woul d be excused. The process for Dr. WAll's w tnesses
woul d repeat, and | would, of course, be in the
position of cross-exam ning, and we woul d go from

t here.

After all of the witnesses for both sides have
conpleted their testinony, | would rmake a cl osing
statenent, and M. Kitchen woul d make a cl osi ng
statenment on behalf of his client.

M. Kitchen, are you confortable with that order
for the proceedi ngs?

MR. KI TCHEN: Yes. Just to clarify, when it
conmes to closing statenents, are we, at that point,
just sinply review ng the evidence, or are we al so
going to be making | egal subm ssions and suppl yi ng
cases, et cetera?

R T | thought we would be
review ng the evidence, and we'd be providing cases in
maki ng our |legal argunent. If you and | need to
fine-tune that, |I'mhappy to discuss that with you.

It's occurred to ne that, for exanple, if we were
to finish on day 4 at 3:00, probably neither of us is

in a position to get all our thoughts together after
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three days of evidence in the very brief period of
time, so | think we can probably accommbdat e sone ot her
arrangenent as necessary for that, but, yes, that was
nmy thought.

MR. Kl TCHEN: In that sense, closing
statenments woul d probably be significantly larger than

openi ng statenents, SO --

R T | think they would --

VR, KI TCHEN: -- | want the Tribunal to know
t hat .

THE CHAI R And | just didn't hear in

M. B description an opening statenment from
you, should you choose to make one, M. Kitchen. 1I'm
assum ng that woul d be the case before your w tnesses

are call ed.

R And | intended that,

M. Chair. I'msorry, if | omtted that.

MR. KI TCHEN: No, | recalled you saying
that, but, yes, | will be giving an opening statenent,
very brief.

THE CHAI R Ckay.

R So, M. Chair, then once the

liability phase of the hearing is conpleted, you would
go away as a tribunal, and you woul d deli berate, and
then you'll issue your witten decision, and if you

make any findi ngs of unprofessional conduct, we woul d




014

© 00 N oo o B~ W DN P

N DN D D DD DNN P PP PP, P,k
o o b~ W DN B O © 00 N o 0o A W N+, O

reconvene to deal with the matter of penalty orders.

The fourth area | want to speak to you about is to
very briefly review sone of the |egal principles that
are in play in a discipline hearing like this and nore
specifically to responsibilities that the Conplaints
Director has, and M. |l certainly can canvass this
wi th you.

The first is that a Conplaints Director has to
prove the facts that underlie or give rise to the
al | eged unprofessional conduct, and I think, frankly,
the facts in this matter are not in dispute or are
alnost in -- largely not in dispute, but it's inportant
to renenber that these are civil proceedi ngs not
crim nal proceedi ngs, and the burden of proof on the
Conplaints Director is what's called the bal ance of
probabilities, not the beyond a reasonabl e doubt
standard that applies in crimnal proceedings, which is
much, much higher. The burden of proof on the
Complaints Director here is again on the bal ance of
probabilities, and that's really 50.1 percent it's nore
probably than not. So that's the first onus on the
Conpl aints Director: Proving the facts on a bal ance of
probabilities.

The next onus or responsibility on the Conplaints
Director is to prove that those facts rise to the |evel

of unprofessional conduct. And you have, M. Chair and
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Tri bunal Menbers, several tools available to you to
assess the conduct and determ ne whet her unprof essi onal
conduct has occurred.

So what are those tools; what can you | ook to?
The first tool is the Health Professions Act and the
definition of unprofessional conduct that appears in
Section 1(1)(pp) of the HPA. You don't have to have
this handy in front of you; I'mjust going to read it
to you. Section 1(1)(pp) says: (as read)

Unpr of essi onal conduct neans one or nore of

the follow ng, whether or not it is

di sgraceful or dishonourabl e.
And then it has a bunch of subheadi ngs, and fromthe
Conplaints Director's perspective, there are four of
t hose subheadings that are triggered and that apply in
thi s hearing.

The first one is item(i): (as read)

Di splaying a | ack of know edge of or |ack of

skill or judgnent in the provision of

pr of essi onal servi ces.
So that's subsection (i). Then subsection (ii): (as
r ead)

Contravention of this Act, a Code of Ethics

or Standards of Practice.
And then subsection (iii): (as read)

Contraventi on of anot her enactnent that

Dicta Court Reporting Inc.
403-531-0590
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applies to this profession.
And then the final sub definition in section 1(1)(pp)
that applies is item12, (xii): (as read)

Conduct that harns the integrity of the

regul ated professional .
So those are in the Conplaints Director's subm ssions
the four parts of the definition of unprofessiona
conduct that apply today.

| did want to nention that in prior discipline
| egi slation, there were often terns |ike "unskilled
practice" and "professional conduct”. "Unskilled
practice" neaning sone sort of a technical |apse in
what you're doing, a conpetence |apse; and then
“prof essional conduct” neaning sone type of ethical or
noral turpitude that is occurring. Well, under the
HPA, we have one term "unprofessional conduct” that
covers both of those. And as | nentioned at the
begi nning of the definition of section 1(1)(pp), it
says: (as read)

Regar dl ess of whether the conduct is

di sgraceful or dishonourable.
We're not tal king about that; we're talking -- in the
HPA worl d, we're tal king about whether these actions
constitute unprofessional conduct.

Very briefly, I'Il also nention to you that

Section 1(1)(j) of the HPA says that: (as read)

Dicta Court Reporting Inc.
403-531-0590
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Conduct is defined as neaning an act or an

om ssi on.

So when we're tal ki ng about unprofessional conduct,
it's doing sonething and/or failing to do so.

So that's the first tool that's available to you:
What's in the HPA, what it says about what constitutes
unpr of essi onal conduct.

The second tool available to you are the sections
of the College's Standards of Practice and Code of
Et hics, and of course as you know fromthe prelimnary
application, we've referenced a nunber of those
sections in the Notice of Hearing and the closing
paragraph. Those are things that I'll take you through
in nmy closing subm ssions, and those, again, are ways
you neasure and assess Dr. Wall's conduct.

The third tool available to you in these
proceedings is the Pandemic Directive the Coll ege
i ssued, and we haven't tal ked about that yet, we're not
there yet, but you have seen it as the result of your
review of the exhibits. There are three versions of
the Pandem c Directive. They don't change very nuch.
W're going to really rely on the final one, the nost
recent one, fromJanuary of this year; |I'll be using
t hat docunment. But that Pandem c Directive is another
way that you can assess Dr. Wall's conduct.

The fourth tool that's available to you, and this

Dicta Court Reporting Inc.
403-531-0590




018

© 00 N oo o B~ W DN P

N DN D N DD DNN P PP PR, PRk
o o0 A W DN P O © 00 N o 0o AW DN O

is for the chiropractors on the Tribunal or if any of
the public nmenbers have health care experience is to
use your knowl edge and training and experience as a
health care provider to assess Dr. WAll's conduct and
whether it is a departure fromthe profession that
falls wiwthin the category of unprofessional conduct.

The final tool that's available to you, and it's
available to all of you, is to use your conmopn sense
and to carefully consider whether what Dr. Wall did is
sonet hing that chiropractors shouldn't do and whet her
it, again, rises to the |evel of unprofessional
conduct .

| want to turn nowto the fifth area that | want
to speak to, and that's the difference between
testinony fromlay w tnesses, regular people for |ack
of a better phrase, and expert w tnesses.

So we tal ked about Section 79(5) of the HPA, and
it's saying to you that you' re not bound by the fornal
Rul es of Evidence, and that's to allow nore flexibility
and to have an easier process than what would occur in
the courts, but | also nention to you that Section
79(5) doesn't say you nust ignore the Rul es of
Evi dence, and, in fact, there are certainly situations
where the Rul es of Evidence are going to apply, and
they're going to not only give you guidance, they're

going to require you, in nmy subm ssion, to take certain

Dicta Court Reporting Inc.
403-531-0590
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steps when it cones to evidence.

So | want to reinforce here the very inportant
distinction at | aw between expert w tnesses and | ay
wi t nesses and, nore specifically, what the courts have
establ i shed those ki nds of w tnesses can and cannot say
when they're testifying. And in ny (IND SCERNIBLE) to
you, those principles apply to this hearing, and they
shoul d be adhered to.

You'll know we've got a nunmber of expert
witnesses: Dr. Jjjij Or. Dang, Dr. Bridle, D. | N
And then we have a series of |lay w tnesses, everyone
fromthe Registrar of the College to Dr. WAll hinself,
Dr. I 2 chiropractor who Dr. Vall is calling,
and | think four of his patients are being called as
wel | .

So as your independent |egal counsel can review
with you, and I'msure M. Kitchen would agree, the
general rule is that lay witnesses can only provide a
deci si on-maker with their observation of facts, things
that are wwthin their direct knowl edge that are factua
in nature. And the Rules of Evidence | woul d suggest
to you, submt to you, is that lay wtnesses are
prohi bited from provi di ng opi ni on evidence to you, and
that's why we have a separate category of w tnesses
known as expert w tnesses, and those w tnesses, after

being qualified, that is, after hearing about their
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background, their know edge and training, are able to
provi de you with opinion evidence, and you're going to
hear sone opi ni on evidence, of course, in this hearing.

Based on the information M. Kitchen has given to
me, anong the lay witnesses that Dr. Wall is calling,
he's calling another chiropractor, he's calling
patients of his, | understand that they' re going to be
provi ding you with opinions about masking and maybe
COvID, their opinion of Dr. WAll as a chiropractor,
their opinion of the College.

Based on the strict Rules of Evidence, the College
could object to that and say, no, we don't think these
peopl e shoul d be heard, they can't be heard, they are
lay witnesses that they could talk about if they were a
pati ent nmaking a conpl aint, what happened when an
adj ust nent was done. But they can't just be called to
gi ve opinion evidence: Here's what | think, as a |ay
Wi tness, a man on the street or a worman on the street,
about the College or COVID or sonmething |like that.

So the College -- the Conplaints Director, as |
said, could have objected to those people testifying,
but, with a neasure of reluctance, | will say to you
we're not going to do that, but we're going to submt
to you later on that the lay wtness evidence shoul d be
given very, very little effect, very, very little

wei ght, because it is just that, it's |lay w tness

Dicta Court Reporting Inc.
403-531-0590
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evidence. And this hearing isn't about what patients
think about Dr. wall, what Dr. ||l tis
chiropractor witness, thinks about him; this is about
the issue of unprofessional conduct as described in the
charges.

So that's a very, very important I think qualifier
to the lay witness testimony you're going to hear, and
I'll speak more about that in my closing submissions.

The sixth thing I want to talk about is the three
witnesses that the College is going to call and what I
anticipate they will be saying, and I'm going to be
very brief on this, because you'll hear from the
witnesses, but just to let you know where we're coming
from.

I intended to call Dr. | first today,
but that won't happen I don't think. Dr. [ vil1
testify sometime tomorrow I believe. Dr. || is
the College's Registrar, as the chiropractors on
(INDISCERNIBLE), and he'll give some evidence about the
function of the College and the development of the
Pandemic Directive, and he'll talk about his
involvement in the complaint that gives rise to these
proceedings.

Dac, . is a College's -- Complaints Director
expert witness, and you'll see that he has extensive

background in public health. He was involved or
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testified that he was involved in the CMOH orders
themselves, and he'll speak to the validity of the
science supporting masking and supporting other
COVID-19 measures that are in the Pandemic Directive.

The final witness that the College will be calling
is Mr. | 1o is the College's Complaints
Director. He's going to comment, to some degree, about
the CMOH orders and Pandemic Directive as they relate
to discipline matters, and he's also going to speak to
the complaint, investigation, and referral to hearing.

So that's just to give you a favour of the
College's witnesses, and I anticipate Mr. Kitchen will
be speaking to you about what he anticipates his
client's witnesses will be testifying on.

So I want to turn to the seventh and final area
that I want to speak to you about, and that is some
comments about what the Complaints Director believes
this hearing is about and, just as importantly, what
it's not about, and what your role is in the hearing.

So, Mr. Chair and Hearing Tribunal Members, it's
very obvious to say that this hearing is not, of
course, occurring in a vacuum. Among other things, the
charges relate to Dr. Wall not masking, not observing
social distancing, not having plexiglass barriers in
place, and there is a debate, at times a vigorous one

in our society, about masking restrictions and other
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COVID-19 restrictions. Sone people support them

ot hers do not, and sone people challenge the scientific
efficacy of those provisions or those neasures, and
other's take a very different view.

So Dr. Wall and his expert w tnesses, we suspect,
will want to nake this hearing about that very issue,
that very question, the science or |ack thereof
supporting maski ng, supporting social distancing, those
types of things. That's where they're going to want to
take you in this hearing. | anticipate they're going
to argue that the science supports Dr. Wall's
I ndependent choice to not conply with the Coll ege's
Pandemic Directive, and that he had sone type of a
reasonabl e basis for doing that, and that the science
does not support masking and, therefore, excuses and
ot her COVI D neasures, and that that somehow excuses his
conduct, and that it neans that he's not guilty of
unpr of essi onal conduct.

On behalf of the Conplaints Director, I'mgoing to
urge you to not be distracted by that, even though
you're going to hear a great deal of information about
that. That's because that's not what this hearing is
about, and you do not, |let ne be clear, you do not have
to make the finding or decision about whether masking
Is or isn't warranted, whether social distancing is or

isn't warranted, whether the CMOH orders are the right
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thing or the wong thing. You don't have to nake any
deci si ons about science. That's not your role here.
This hearing is not about masking, it's not about
social distancing, it's not about Dr. WAll's personal
bel i efs or concl usions.

This hearing is about the public. |It's about
patients and their well-being, and it's really about
bei ng a nenber of a regul ated profession, a regul ated
profession. It's all about governnent through the HPA
creating the profession of chiropractic in Al berta,
and, at the sane tine, doing that for about 30 other
health care professions in Alberta. |It's about
Section 3 of the Health Professions Act that says: (as
read)

A Col | ege nust discharge its duties in the

public interest and nust maintain and enforce

standards for the profession.

Must mai ntain, nmust enforce standards for the
pr of essi on.

This hearing is about mandatory obligations and
responsibilities that all professionals have:
Chiropractors, dentists, doctors, |awers, nurses.
Practicing in a profession is a privilege, it is not a
right; it is a privilege, not a right.

And with that privilege cone a host of

responsibilities that a professional is required to
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di scharge. Those are things |ike getting the right
education to get into a profession. Things |ike paying
for a practice permt each year and satisfying CPR and
energency training requirenents each year. Things |ike
abi ding by Standards of Practice and Codes of Ethics.
Things like required life-long learning as a
pr of essi onal through continuing conpetence, and this
Col | ege has a conti nui ng conpetence program It's
t hrough things, a nyriad of things, standards and
directives relating to charting and patient consent and
sexual relationships with patients, all those things
t hat govern how professionals nust conduct thensel ves.
That's what this hearing is about, because practicing,
again, is a privilege not a right.

| told you earlier that the -- this hearing, |
don't believe, is really about factual issues, because
the facts aren't really in dispute. |'malnbst certain
you're going to hear direct evidence fromDr. Wall that
he made a decision in June of 2020 to deliberately not
follow the College's Pandem c Directive and the masking
and social distancing and that plexiglass barrier
requi renents that it had.

And | want to nake it very clear fromthe
Conplaints Director's perspective that the Pandenic
Directive is mandatory. |It's a nmandatory requirenent

for nmenbers of the profession. And as you'll hear from
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the Conplaints Director's wi tnesses, that mandatory
Pandemic Directive was a requirenment from Gover nnent
for chiropractors to re-enter practice after COVI D-19
first hit this province. It wasn't a choice for the
College. It wasn't sonething they decided to do or had
any discretion about. This was the |aw for
chiropractors to re-enter practice. And you'll see
that through a series of exhibits comng fromthe

Al berta Governnment and the CMOH orders. It was a

requi rement the Pandemic Directive be created in order
for chiropractors to practice, and it was a requirenent
for chiropractors to followit.

So again this hearing is about Dr. Wall, on his
own and, as you'll see fromthe evidence, w thout ever
contacting the College, deciding that he knew best and
deci ding that he would opt out of the Pandem c
Directive, that he could decide whether it was
applicable to himor not. And | can't enphasize enough
that there is going to be evidence and, |I think this
wll be admtted by Dr. WAll, that there was no contact
with the College by himfromJune to Decenber of 2020
on the charges -- or the rel ated charges.

|"'mgoing to say sonething that to the Conplaints
Director is very obvious and yet it's very inportant,
and that is that nenbers of the chiropractic profession

and, indeed, any profession can't on their own on any
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gi ven day deci de what professional obligations they
will or won't follow

What if Dr. Wall said, for exanple, Today's a day
where | don't think the College's charting requirenents
are inmportant, I'mgoing to chart ny own way; or what
the Col | ege says about patient consent, You know, |
don't think they've got it right, I'"mgoing to get
patient consent ny own way or |I'mnot going to get it
at all, 1'"magoing to deci de what happens. What about a
physi ci an who says, You know what, there are
requi rements fromny college to not date a patient or
have a sexual relationships; well, I'"ma physician, |'m
a bright guy or lady, |I'mgoing to deci de whet her that
applies to nme or not, and a | awer deci di ng,

M. Kitchen and I, how we want to treat our trust
noni es that are in our accounts on behalf of clients
and opt out of Law Society requirenents. Well, of
course, nenbers of a profession can't do that; they
can't on their own on a daily, weekly, nonthly basis
deci de what does or doesn't apply to themin terns of
their regular Code of Ethics.

And there's sone very good reasons for that.
There's obvious ones, that it's illegal to do that.
There's a reginme in place for public protection and for
the regul ation of professionals. This is really about

public trust in professionals and the integrity of the
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profession in the eyes of the public, and that

absol utely depends on nenbers of the public know ng
that professionals will neet their obligations, know ng
that, when they walk into a chiropractor's office, he
or she has the right training, that he or she has a
valid practice permt, that he or she is follow ng up
with their continuing conpetence requirenents, that he
or she is complying wwth the Coll ege's Pandem c
Directive.

So let nme be clear also, on behalf of the
Conpl aints Director, that there can be a vigorous
whol esone di scussion in the chiropractic profession
about any particular issue in front of it, whether it's
maski ng and soci al di stanci ng or anything el se.

And, in fact, you'll see fromthe docunents and
wi tnesses in front of you that the College invited
di scussi on about the Pandemic Directive and was
avail able to discuss the Pandem c Directive with its
menbers. O course, Dr. WAll chose to not do that. He
declined; he chose to not contact the Coll ege.

If Dr. Vall had concerns about the Pandem c
Directive, really significant concerns, his recourse
should be to the courts or the legislature. It should
not be to decide, while he's practicing, to opt out of
t hese requi renents.

If this hearing isn't about masking, and |'ve nmade
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that comment to you a nunber of tinmes, and it's not
about social distancing or plexiglass barriers, and
it's not about science that supports those or doesn't
support them well, why is the Conplaints D rector
calling an expert witness in that field. | touched on
this alittle bit on this with you before, but Dr. Wall
Is going to be maeking argunents about those issues, and
that, frankly, couldn't occur in this hearing wthout
sone type of response fromthe Conplaints Director,
even though the Conplaints Director strongly believes
this isn't about nmasking and that expert w tnesses
aren't necessary. Dr. Wall has, as is his right, put
that before you as an issue, and it was necessary for
the Conplaints Director to respond by providing an
expert report.

The Conplaints Director is very confident that
after hearing fromDr. JJjjj the Coll ege's expert on this
I ssue, after reading his report and | ooking at the CMOH
orders, | ooking at those AHS docunents, |ooking at the
Canada Health [sic] docunents and references that are
in sone of the exhibits before you, the Conplaints
Director is very confident that you will ultimately
determ ne that there is overwhel mng clinical evidence
i n support of the Pandem c Directive. And, again,
that's not -- in -- froma Conplaints Director's

perspective, that's not really what's in front of you,
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that's not really what's before you, but there is
overwhel m ng evi dence to support the Pandem c
Directive, and, again, it was a |legal obligation of the
College to create that Pandemic Directive.

So in closing, again, | would urge you to not be
di stracted fromyour role. The pandem c directive is
one of many professional obligations that chiropractors
have, and this applies to all professions and, as |
said to you, practicing in a profession is a privilege
not a right. You're not here to pass adjustnent on the
Pandem c Directive; you're here to assess Dr. Wall's
actions, his conduct, his choices to i ndependently opt
out of the Pandemic Directive.

So in closing, while the Conplaints D rector urges
you to accept the scientific foundation for the CMOH
orders and maski ng and ot her COVID- 19 neasures and to
find that there is overwhel m ng support for the
Pandem c Directive, this case is about whether a
regul at ed professional can independently and
sel ectively deci de what does and doesn't apply to him
in his profession. That's what this hearing is about.

"' m happy to answer any questions you have about
nmy opening coments, M. Chair. Oherwise, ny friend,
M. Kitchen, |I'msure has an openi ng statenent.

Di scussi on

THE CHAI R Thank you, M. | Co




031

© 00 N oo o B~ W DN P

N DN D N DD DNN P PP PR, PRk
o o0 A W DN P O © 00 N o 0o AW DN O

any of the Tribunal Menbers have a question for
M. I at this point? ay, M. Kitchen, just for

housekeepi ng, how | ong do you expect your statenent

will be? Can you give us an idea?

MR. KI TCHEN: "1l say 10 m nutes.

THE CHAI R 10 m nutes.

MR. Kl TCHEN: Now, while we're on that

point, M. | You can clarify if this has

changed, but nmy understanding is that you really wanted
to have Dr. Jjj 9o around 1 PM and that that was quite

I nportant we stick to that. W're already --

R T Yeah.

MR KI TCHEN: -- afewmnutes to 12 here.
R Very quickly -- thank you,
M. Kitchen, for remnding nme of that -- | had

intended, as | said, tocall D. | first. but we
had prelimnary applications, which were no one's
fault, we've had taken up the norning.

Sony -- I've arranged with Dr. Jjjj to be here at
1: 00, and that really is a target that can't be
changed. O course, just |like everyone, he's very
busy, and | would anticipate having himstart
testifying at 1:.00. He's available to continue
tonorrow norning if we don't finish with himtoday. |If
my friend is going to be about 10 m nutes or so, |

don't think I'lIl have anything in response. |'m going
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to suggest that maybe by whatever it is, five after,
ten after, quarter after 12, we just break for lunch
and cone back at 1:00.

Thank you again M. Kitchen, for rem nding ne of

t hat .

MR, KI TCHEN: And that's fine wth ne.
Chair, is that how you want to proceed?

THE CHAI R Yes, that's what | wanted to

clear up, where we fit in a lunch break and what our
commtnents were with respect to w tnesses, because |
know they're taking tinme out of their val uabl e days.

So, thanks, M. Kitchen, the floor is yours.
Opening by M. Kitchen
MR. Kl TCHEN: Al right, thank you.

Vel l, Tribunal Menbers, you' ve heard a | ot about
what this case is and isn't about; | guess there's
going to be sone serious disagreenment on that.

"1l tell you what | do think this case is about.
This case is about the very principles that underlie
the chiropractic profession or at |least used to. This
case i s about science, truth, and ethics.

The key issues that nust be determned in this
case i s whether the Al berta chiropractic regul atory
body, in its zeal to please the Chief Mdical Oficer
of Health, violated the statutory human rights and

constitutional Charter rights of one of its nenbers.
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That's the issue.

This is not a sinple case, as the Conplaints
Director woul d have you believe, of determ ning
whet her, in fact, the inpugned nenber contravened the
directive of the College. No. This case is about
whet her that directive itself is lawful, whether it is
reasonabl e, whether it is scientific, whether it is
harnful to nmenbers and chiropractic patients.

| f mandated mask wearing confers no benefits and
yet inposes harm as Dr. Wall submits the evidence he
wi || provide shows, then not adhering to such a nmandate
I's not unprofessional conduct. It cannot possibly be
unprofessional to not conply with directives that are
unbeneficial and harnful.

Dr. Wall will herein challenge the | awful ness of
the Coll ege's no exception mask mandate. He asks this
Tribunal to exercise its discretion to declare the
Col | ege' s mask mandate of no force and effect, because
it unjustifiably limts Dr. Wall's Charter rights and
breaches the Al berta Human Ri ghts Act.

Dr. Wall denies that anything he has done since
the spring of 2020 has placed any increased risk of
negative health outcones on his patients or constitutes
unprof essi onal conduct. In fact, he submts that he
sought to protect his patients fromthe increased risk

of harmthat comes through maski ng and has thereby
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mai ntai ned his integrity in the face of persecution
fromhis regul atory body.

The Col |l ege wants to nake this all about Dr. \WalI,
and that's fine, Dr. Wall has no problemw th that.

But that's -- part of that is to distract from making
this about them from making this about the

unl awf ul ness of portions of the Pandemic Directive. O
course, Dr. Vll is not challenging the whol e
directive; he's only challenging the narrow bit that
mandat es maski ng and penal i zes nenbers who are unabl e
to wear a nmask but still treat their patients, and that
penal i zati on being, well, now you've broken the

di stancing rul e because you treated sonebody w t hout a
mask.

Again, | know that the Conplaints Director is
speaki ng out of both sides of his nouth. He says it's
all about the public interest, it's all about
protecting the public, it's all about public perception
of the profession. And yet even before hearing from
four nmenbers of the public, which you will hear from
the Conplaints Director is trying to downplay what they
have to say, he's trying to say it's not inportant,
it's not valuable, you shouldn't really listen to them

Well, in fact, you still should listen very
carefully to what they have to say. And not their

opi nions on expert things, not their opinions on COVID,
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not their opinions on whether Dr. Wall is a good
chiropractor, but if they have sonmething to say about
their own interests in the face of the ACAC actions
over the |ast year-and-a-half, and that's not opinion,
that's information and belief, and it's very val uabl e,
and it's exactly what this Tribunal needs to hear,
because if it is about the public interest and if it is
about the perception of the profession, which it nust
be to sone degree, then that is very val uabl e evi dence.
Dr. WAll finds it offensive that there would be
this conparison to sexual msconduct. It's just
egregi ous and uncalled for. That is the kind of
conduct that professionals have their |icences or
permts to practice suspended on an interimbasis. And
as you will hear about, there was an application by the
Conpl aints Director to suspend Dr. WAll's |icence on an
interimenergency basis. That application was deni ed.
One of the reasons for that is because those
applications are only granted in serious situations,
when actual, denonstrable harmis being done or is very
likely to be done to the public, such as sexual
m sconduct or such as stealing fromclients, which was
al so alluded to. That's not what's goi ng on here.
We're not dealing with that type of stuff, and
conparisons to that are uncalled for and unhel pful.

| note the word "overwhel m ng" was used to
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descri be the evidence in support of the science, even
t hough this supposedly isn't about nmasking. On the
ot her side, the Conplaints Director is saying the

evi dence is overwhelmng. |In fact, his expert used
that word six tinmes in his report.

Well, | think that's overstating it. | think if
it was so overwhel m ng we woul dn't be here, and
Dr. Wall wouldn't have four experts tal king about how
underwhel m ng the evidence is, scientific evidence is
In support of this directive.

Lastly, | would agree that you are here to judge
the actions of Dr. Wall and whether or not he acted
professionally, ethically, with integrity. You are
here to judge that. Part of the way you need to do
that is to | ook at whether or not the requirenent that
he didn't follow was unlawful, because if it is

unl awful, then he didn't do anything unprofessional in

not following it. [It's not unprofessional to refuse to
follow unl awful orders or unlawful directives. |It's
not unprofessional to say, No, |I'mnot going to suffer

the violation of ny own rights or suffer the violation
of the rights of ny patients.

I f human rights, the constitutional rights are
engaged, they're being violated, and there's no
justification for them then it's ny ethical and

prof essi onal obligation to not be explicit in that.
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That's the approach Dr. Wall has had. And you wl|
ultimately have to determ ne the | awful ness of the
policies that he's chall enging.

I f you determne they're |awful, then perhaps
there's a basis for finding unprofessional conduct, but
if you, as Dr. Wall submts, should find, if you find
that these mandates, these no-exception nandates are
unl awf ul because they violate rights, then there's no
unpr of essi onal conduct.

That's ny opening coments.

THE CHAI R: Thank you, M. Kitchen.

Any -- M. B You ! ooked |ike you were about

to speak?

Di scussi on

R T | may be | ooking like that

t hroughout this hearing, and M. Kitchen may have that
| ook on his face fromtinme to tine, but | actually, I
don't want to add anything. | think both parties, at
the opening stage, | -- we'll both have comments in

cl osi ng about a nunber of issues, so | don't have
anything further.

The College's first witness, its next wtness wl |l
be Dr. Jjj at 1:00.

| don't have anything el se that we can do over the
l unch break. | think we've done the prelimnary

application. Unless M. Kitchen needs to stay on here,
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I think we can sinply break till 1:00.

MR. Kl TCHEN: Yes, that's fine with ne.
THE CHAI R Yeah, that's fine with ne.
It's just a couple of mnutes after 12, so we'l]l
reconvene at 1:00 with the College's first wtness.

The hearing will go into recess until then.

PROCEEDI NGS ADJOURNED UNTIL 1: 00 PM
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