IN THE MATTER OF A HEARI NG BEFORE THE HEARI NG
TRI BUNAL OF THE ALBERTA COLLEGE AND ASSOCI ATl ON
OF CHI ROPRACTORS ("ACAC') into the conduct of
Dr. Curtis Wall, a Reqgul ated Menber of ACAC, pursuant
to the Health Professions Act, R S A 2000, c. P-14

DI SCI PLI NARY HEARI NG
VOLUME 6
VI A VI DEOCCONFERENCE

Ednont on, Al berta

November 20, 2021




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

TABLE OF CONTENTS

Description

November 20, 2021 Morning Session
] _, Sworn, Examined by Mr. Kitchen
(Qualification)

Mr. |l Cross-examines the Witness
(Qualification)

Discussion

Ruling (Qualification)

B B c:cviously sworn, Examined by
Mr. Kitchen

Mr. |l Cross-examines the Witness

Mr. Kitchen Re-examines the Witness

November 20, 2021 Afternoon Session
I svorn, Examined by Mr. Kitchen
Discussion

Mr. _ Cross-Examines the Witness
Mr. Kitchen Re-examines the Witness

Certificate of Transcript

Page

841

842

847

849
854

856

900

910

914
915
969
971
979

982




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Proceedings taken via Videoconference for The Alberta
College and Association of Chiropractors, Edmonton,

Alberta

November 20, 2021 Afternoon Session

HEARING TRIBUNAL

] Tribunal Chair
I Internal Legal Counsel
or. [ ACAC Registered Member
or. [ ACAC Registered Member
] Public Member
I ACAC Hearings Director

ALBERTA COLLEGE AND ASSOCIATION OF CHIROPRACTORS

ACAC Legal Counsel

FOR DR. CURTIS WALL

J.S.M. Kitchen Legal Counsel

I Csr(R) Official Court Reporter

(PROCEEDINGS RECOMMENCED AT 12:46 PM)
THE CHAIR: Mr. Kitchen, the floor is
yours.

MR. KITCHEN: All right, Dr. |Jjjj first
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thing is we're going to have you sworn in by Madam
Court Reporter, |l sc she's going to do that,

and then we'll switch over to me asking you questions.

THE WITNESS: Okay.
I svorn, Examined by Mr. Kitchen
MR. KITCHEN: So, Chair, Mr. |} and I

have agreed we're going to consent to the qualification
for Dr. i However, I know Mr. [l has a couple
comments, so what I'm going to do is I'm going to put
the qualification forward, and then Mr. ] can
give comments, and if there's anything I need to say in
reply, then I'll do that.

So, Mr. Chair, the -- Dr. Wall tenders Dr. -
- as an expert in the area of respirology and, in
particular, COVID-19 and the efficacy of masking and
related measures.

Now, I'll turn it over to Mr. |} who I think
wants to just make some comments on that.

MR. Mr. Chair -- thank you,

Mr. Kitchen -- Mr. Chair, as I've discussed with

Mr. Kitchen, I just want to, again, emphasize the
Complaints Director's view that you can accept evidence
in whatever manner you see fit, but that the Complaints
Director's position is with respect to these expert
witnesses that the focus of this case is regulatory

compliance and not the efficacy of masking, and you
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shoul d pl ace appropriate weight on the evidence of this
expert. Thank you, M. Kitchen.

MR. Kl TCHEN: Thank you.

THE CHAI R: Okay, thank you both. W're
okay to proceed then, M. Kitchen?

MR. Kl TCHEN: Unl ess you have any objections
to the qualification that |'ve provided for you.

THE CHAI R | heard comments; | didn't

hear any objections, so --

MR KI TCHEN: Ckay.
THE CHAI R -- let's proceed.
MR.  KI TCHEN: Ckay, all right. Wll

Dr. ] 'et's start with, do you practice here in

Al berta?

| do.

And where?

My main clinical practice is in Medicine Hat, and then
| do mainly consultancy work in Cal gary.

And what does your clinical practice in Medicine Hat
consi st of ?

It is an outpatient community respirol ogy practice in
ny own office, as well as interpreting and managi ng ny
own pul nonary function | ab there, as well as seeing
patients in hospital at the Medicine Hat Regi ona
Hospital for internal nedicine, critical care, and

respirol ogy.
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| should nmention | also have a satellite clinic in
Brooks, which is a small city near Medicine Hat as
well, with an associate pul nonary function |ab there as
well, and | spend a few days per nonth there as well.
Can you tell us what's a pul nonary | ab?
They -- well, basically we do pul nonary function
testing, which is a series of breathing tests. Sone
peopl e here may have done it, where you sit in a glass
boot h and you bl ow t hrough a tube at the instruction of
a respiratory therapist to see if you have chronic |ung
di sease such as asthma or COPD or other |ung disease,
as well as doing things |like teaching on how to use
inhal ers and al so other tests such as nethacholine
chal | enge test and arterial blood gases.
So you're famliar with doing what |'mgoing to cal
breat hi ng testing?
Correct, | think the -- the respiratory therapist does
nost of the hands-on teaching and testing, but I'mthe
medi cal director, so | runit, yes.
Okay, thank you. And how nuch of your practice would
you say is at the hospital as opposed to at your
clinic?
| would estimate 20 to 30 percent at the hospital and
the rest in ny office.
And can you give us an idea of the type of things you

do at the hospital ?
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So | ampart of the call schedule for general internal
medi cine, as well as doing respirology consults as
well, so we see everything. Basically, the famly
doctor or the hospitalist would consult internal
medi ci ne for any conplicated case of heart, lung, or
any body system di sease, as well as nanaging patients
in the intensive care unit, and we woul d see patients
in the emergency roomat the request of the energency
physician for a consultation and ward consultations as
wel | .

So would you, just to give nme an idea of this, would
you be confined to sinply reading charts and talking to
doctors, or would you actually go into the room where
the patient is?

Yes, we woul d always go to exam ne the patient as well
and get a full history, so it would be a full

assessnment of the patient, review ng the chart of
course as well, but exam ning and talking to the
patients and then formnulating our opinions and advi ce.
Cccasionally, | do procedures as well and -- or
interventions to help the patient or to diagnose

di sease in patients.

Thank you. So would you refer to what you do, what you
just described, as direct patient care; would that be a
fair assessnent?

That is correct.
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| just want to ask you a few questions about your
impartiality. Dr. i do you know Dr. Curtis Wall
personal | y?

No, |'ve never met him

Do you have any personal interest or personal stake in
t he outcome of this case?

| do not.

Do you have any financial interest or stake in the
outconme of this case?

No, | do not.

Do you understand your duty to provide this Tribunal

wi th your expert know edge and opinions in an objective
manner ?

Yes.

Thank you. Dr. |l are there different types of
heal th care settings?

Yes.

|s there a big difference between, let's say, the
hospital in Medicine Hat and your clinic?

Yes, that is correct.

|s there a big difference between a hospital setting
and a chiropractor's office?

| would say so.

Based on your know edge and the type of work you do at
the hospital, would you say the type of the work you do

is quite different than what a chiropractor does in a
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chiropractic office?
Yes, | would think so.
In a setting like the hospital in Medicine Hat, are a
| arge number of the people there synptonmatic?
CGenerally, yes, that is usually one of the requirenments
of being hospitalized.
In a setting |ike a hospital, do nurses and doctors
regularly interact with people that possibly have an
infectious illness?
Yes, potentially.
In settings |ike hospitals, are they designed to
receive synptomatic patients potentially ill wth
infectious illnesses?
Yes, absol utely.
What woul d you say are sone of the big differences
between a hospital setting and a setting like a
chiropractic office?
Vell, | would think the acuity, patients are -- tend to
be quite sick, sick enough certainly to go to the
hospital and sonetines be admtted. They're
symptomatic. There are lots of interventions that are
offered to patients, sone of themquite invasive.

And basically, generally, | think the biggest
di fference woul d be the degree of acuity of sickness of
a patient as it would nerit themcomng to the hospita

and usually being admtted to the hospital.
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Thank you. Now, |'mgoing to nove into your report.

In the second paragraph of your report, you state how
ridiculous it would have been to nmandate the entire
public wear masks during past outbreaks of respiratory
infections, such as HIN1 and SARS. Now, the first
guestion | have for you on that is are those infections
viral - based or bacterial -based?

Both of them are viral-based.

And you said HINL was in 2009 and SARS was in 2003;
that's correct, right?

Yes, | actually, of course, took part in the nedical
care during those tine periods as well.

Vel |, that was ny next question, SO0 you were practicing
medi ci ne during both of those?

Vell, in 2003, | was in nedical school, and then in
2009, | was in nmy full practice at that tine.

Ckay.

But in both cases, | had clinical exposures, of course,
to them

Right. Besides those, are there any other historical
viral outbreaks that you' ve had experience dealing
Wi t h?

Not major ones that | can think of, to nmy know edge,
directly.

Now, forgive ny ignorance, | can't help but notice that

SARS must have sonething to do with what's goi ng on
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now, because the virus that causes COVID- 19 is

SARS- CoV-2. Can you just briefly tell me is there --
well, let ne ask you this: |Is there a relation between
SARS in 2003 and COvVI D-19?

Correct, yes. They're both made by a simlar famly
type, shall we say, of the virus. SARS just neans
severe acute respiratory syndrone, so it described
usual ly the type of illness a patient could get being
exposed to the Coronavirus. Now, these viruses, of
course, are related to each other then, they do share a
ot of simlar properties, but they are different
viruses. | suppose, as an anal ogy, you could say those
species, and then you have different types of dogs.
kay, thank you. Now, you said back then that there
was no, quote, controversy about masks. Wat do you
mean by that?

Vell, | just neant that in terns of our approach to
public health at that tine was radically different.
There was no thought of having universal nmandatory
masking. The nost -- even in the hospital setting, we
didn't have continuous masking. W had masking for
patients at risk in isolated roons, which we always
woul d have but just | would say of a higher vol une, but
there was no question of having mandatory masking in
the community setting or in any public setting, either

i ndoors or outdoors. It wasn't even contenpl at ed.

Dicta Court Reporting Inc.
403-531-0590
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And in your opinion, was that the correct approach to
t ake back then?

Yes, | believe so.

And do you think back then that not mandating maski ng
was an unsafe thing to do for patients and for health
care workers?

No, | mean -- you're asking is -- because we didn't
mandat e masks in our universal setting, was that unsafe
for the --

Yeah --

-- patients?

-- that's what |'m asking.

Yeah, yeah. So, no, | don't think -- | think we did
the right -- | think the public health authorities did
the right thing at that time, it just had masking in
very limted settings, which was what was al ways
applied in the past anyways -- or in the past in terms
of nodern nedi ci ne.

Wiy do you think it is that there was no attenpt to

I npl enent or inpose mandatory maski ng back then?

Vell, | don't think anyone can say with certainty.
There are nmulti-factorial reasons. One, | don't think
at that tinme or as | say even now there was any firm
evi dence that that would work. Applications to genera
popul ati on woul d be problematic to say the very | east,

and it would be, at that time, probably considered a

Dicta Court Reporting Inc.
403-531-0590
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great infringenment upon people's ability to do their
day-to-day activities. And it was also, | wuld say --
| believe the health authorities would not have nmade an
i mpact upon reducing transm ssion.

| n your opinion, has anything changed since then to
make mandat ory universal masking nore scientific now
than it was back then?

No, | can't think, froma scientific perspective, why
it 1s nore advantageous now than then.

And why do you think now, this tinme, for the first
time, we've done this mandatory universal masking in
response to a respiratory virus?

VWell, again, | think it's multi-factorial, and I can't
say with certainty. | can only think that our
situation is different froma social and political
aspect, which has led to this in terns of causing nass
paranoi a and fear and panic. And with, you know,
conmuni cati ons and everything being so nmuch nore

I nstantaneous now, | think that has led to these
reactions.

Woul d you consi der what you just said to be
sociopolitical reasons?

Correct.

So not scientific reasons?

Correct.

Now, you were there back then; was there | ess fear back

Dicta Court Reporting Inc.
403-531-0590
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then?
I think there was less global fear that led -- that
prevented this domino effect, yes, partially because of
not -- the lack of social media, the lack of all these
things we're doing right now. I mean, obviously,
there's the internet, and there was online
communications and telecommunications, but not anywhere
to the extent that we have now.
You discussed in the third paragraph of your report
that: (as read)

Despite decades of mask wearing in the

operating theatre, in many studies looking at

whether masking prevented infection in that

type of health care setting, the evidence

does not support the conclusion that masks

are effective at preventing transmission in a

setting like the operating room.
Now, do you find it surprising that Dr. . has so
confidently claimed that these same masks are now
highly effective at preventing the transmission of
COVID in health care settings?
Yes, I would disagree with that assessment.
Is there anything fundamentally different about COVID
as compared to past respiratory infections that make it
likely for masks to work now against COVID even though

they did not work in the past against other respiratory
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i nfections?

No, | don't think so. Many of the studies that nyself
and he posted cited literature in the past, which is
how you build up on scientific know edge; you base your
t heories and evi dence on previous evidence.

In order for masks to work now, would there have to be
somet hi ng fundanmental ly di fferent about COvVID?

Vell, just the virus itself would have to behave in an
entirely different manner, | would think, and be an
entirely different size. But, no, with regards to what
the virus is currently, there would be no substanti al
di fference.

Speaki ng of size, is SARS-CoV-2, the virus, is it

| arger in size than past viral respiratory infections
l'i ke SARS or HLIN1?

| don't think so. | don't know the exact size off ny
menory, but viruses generally are of the order -- a
different size conpared to bacteria. So | think

that -- | think | gave it in nmy report the size of the
SARS virus, it was | think 100 mcrons, but | could be

off by a decinmal point or two. | just can't renenber
t hat .
Well, you have here, it's 0.1 mcron.

Ch, then that's the correct answer.
kay, and then, in brackets, you say about a hundred

tines small er than a bacteri a.

Dicta Court Reporting Inc.
403-531-0590




© 00 N o o B~ W N PP

N N NN N NN R R R R R R R R R e
o g A W N P O © 0 N o o0 M W N P O

That woul d be correct, yes.

Hel p us understand, us nonnedi cal people, what is a

m cron?

VWll, a mcron is mcroscopic so you can't see it
unless it's under a mcroscope, and even smaller than
that, not even a regular mcroscope. So | imagi ne nost
of the audi ence here had to use a regular m croscope at
sone point in their schooling, high school or
university. You would have to go up to the next order,
which is an electron mcroscope, to probably see these
viroids. So we're tal king about a magnification of
100,000 to a mllion tines to even see a dot, for
exanpl e.

| s el ectron m croscopes what they use to be able to see
things |ike RNA and DNA?

Yeah, I'mnot even sure they can see that, but they
coul d see bacteria, and they could see sone viruses.
They' re those kind of mcroscopes that fill up the
entire roombasically in the old days. Maybe they're
smal l er now, but | used to work, when | was doi ng ny
training, on an electron mcroscope, and it filled up
the entire room and, yeah, it required a |ot of power.
It was |ike one of those super conputers you would
think of in the old days.

So just to try and get an idea of the size of the

SARS-CoV-2 virus, is it simlar to a really large

Dicta Court Reporting Inc.
403-531-0590
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nmol ecul e?

It's very small nolecule. Like a virus would be the
size of an NRNA or a DNA, for exanple, so it would be
extremely small. Probably one of the smallest fornms of
life forms possible.

So would it be smaller than, for exanple, a protein?
Yes, | think it would be generally smaller than a
protein.

Now, SARS-CoV-2, this tiny little nolecul e-sized virus,
is it only transmtted through |like |arge water
droplets, or is it also transmtted through what's
cal l ed aerosol s?

Vell, | think in the early days, they thought it was
nore droplets, because that would be the typical nature
of this infection, but | think there's nore and nore
convi nci ng evidence that aerosolized is possible and

al so a conmmon route of transm ssion as well. The exact
degree in terns of which one is nore | don't think has
been sorted out, but | think it is universally

recogni zed now that it can be transmtted in both

met hods.

And can you just explain for us what's the difference
bet ween these | arge droplets and aerosol s?

Vell, large droplets are, as the nane inplies, say you
cough or you speak or sing or shout, you can spew

droplets. Sonetinmes you see them like if they' re very

Dicta Court Reporting Inc.
403-531-0590
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big, and they kind of go to a front trajectory, | would
say, in layman's ternms, alnobst simlar to a shotgun,

for exanple, it sprays out. So it's a very brief
interaction, and whatever it hits, it potentially could
attach to that and infect, and then it's gone. So if
you were too far away, for exanple, then it probably
woul dn't reach you.

Aerosolized neans that it is suspended in air, and
it could stay there for mnutes to hours, and it would
float. So think of it as a floating cloud, for
exanple. And if sone living thing got in the way of
it, it could potentially could attach to that Iiving
or gani sm
And these | arge droplets, you described how they cone
out and kind of |ike a shotgun, how far do they tend to
go typically?

Vell, | don't think anyone knows for sure. The

regul ations say 2 nmetres in Canada because they figured
that that woul d be roughly the safest distance to stay
apart, but that's far fromuniversal. Every country
has their own rules.

| think the references for this date all the way
back to research fromthe 1930s, so | don't think
anyone knows for sure. It obviously depends upon the
intensity of the cough or the sneeze or whatever

propellant propelled the droplets. It's entirely

Dicta Court Reporting Inc.
403-531-0590
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dependent on that. Just like if you shoot sonething
with arifle or whatever, it depends on how nuch
pressure is applied.

So we'll pick a nunber, let's call it 3 netres; if
COVID was only transmtted through | arge droplets, and
we all stayed 3 netres apart all the time, do you think
that would actually work to stop the transm ssion of
the virus?

Theoretically, if that was true, that it only
transmtted 3 netres, and the only way of transm ssion
was through | arge droplets, and every organi smor hunan
being could stay nore than 3 netres apart for an
appropriate length of tine, and there's no
aerosolization, then theoretically, in a perfect world,
that woul d be possible. But in ny opinion, in a
practical sense, that would be inpossible, so short of
i sol ati ng everyone, you know, |ike conpletely.

So is the reason these 2 netre distancing rules don't
work is it because of the aerosolization?

| believe that's a large part of it, not the only part.
| believe that 2 netres or any di stance that you
enforce -- that by mandated is unenforceable in a
practical sense, because everyone at sone point

i nadvertently or under circunstances where they all ow
exceptions are put in very closer. Just, for exanple,

bei ng packed in airplanes, despite being lined up 2

Dicta Court Reporting Inc.
403-531-0590
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netres apart before boarding the plane.

Right. 1s there any logical or scientific reason to
think that masks are significantly nore effective at
preventing the transm ssion of COVID in a health care
setting than in the general community?

| don't think, froma scientific point of view,
necessarily, because the masks are the sane and the
virus are the sanme theoretically, if you' re talking
about mask for mask.

The applications of the rules may be nore vigorous
in the hospital and under certain circunstances may be
beneficial, but they would be, in ny opinion,

i mpossible to enforce and to nake perfect in a
community or a general population setting.

I n your experience, is there any sort of significant
difference in efficacy between nonnedi cal cloth nmasks
or the nedical blue procedural nasks?

Vell, yes, they're quite different, and I would say the
bl ue ones for certain things are certainly better than
t he cl oth masks.

Are the blue procedural masks, are they better at

stopping the large droplets than the cloth nmasks?

They would be -- | think they woul d be superior at
st oppi ng anything conpared to -- relatively conpared to
the cloth mask. |'mnot saying that they're effective

agai nst viral transm ssion, but if you conpare, of

Dicta Court Reporting Inc.
403-531-0590
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course, a disposable nedical grade blue mask to, well,
a nonstandardi zed cloth mask, | would have to say they
woul d be superior in every way for stopping things.

So the procedural blue masks, they would stop nore
aerosol s?

Vell, they're not aerosols, but they potentially would
stop nore droplets, yes.

Oh, okay. So with aerosols, is there nuch difference
bet ween the two?

| don't think so, because aerosols would then just, as
| say, it's like a cloud, so unless you seal any nmask
airtight, it's just going to seep around the masks.

| s that what you see in your work; do you observe that;
do you observe the aerosols com ng out of the blue
masks?

Well, you can't observe it if it's invisible; you have
to theorize that that's what's happening. They have
done studies | think looking in terms of within the |ab
where you can see it, because they can trace the gases
and see that it's clearly going around the masks. One
experinment you can do is just if you see people vaping
or that sort of thing through a nmask, and you can see
it going around it, so -- or the other way around.
Wul d you say the idea that these bl ue surgical masks
are effective at preventing the transm ssion of COVID

woul d you say that's a scientific theory or a

Dicta Court Reporting Inc.
403-531-0590
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scientific fact?
|'d say that's a theory that has been debated and
di sputed, yes. Not a fact.
On the second page of your report, you mention a
random sed control trial on the effectiveness of nmasks
regarding COvVID that was conducted in Denmark --
Correct.
-- for short, it's called the DANVASK-19 study. Can
you just tell ne briefly about sone of the findings of
this study?
Vell, it was a study in a public setting | ooking at
masks and seeing if it would reduce rates of COVID, and
the findings were negative, neaning it didn't
significantly show a reduction in COVID infection

The significance of this study -- | mean, every
study has problens -- is that it is the only random sed
control trial |ooking specifically at COVID. Every
ot her piece of evidence so far is based on either
previous literature pre-COVID or el se based on
observational data. So the only random sed contro
study, which is considered -- generally considered the
hi ghest form of research, |ooking specifically at this
I ssue during the COVID pandemic so far is a negative
study for showi ng benefits with wearing a nmask.
Now, you've said that random sed control trials are,

you said, the highest -- of the highest value, is that

Dicta Court Reporting Inc.
403-531-0590
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what you said?

Yes. Well, they are the -- they're generally accepted
as the most difficult studies to set up. Generally, if
you start a medical treatment or something like that,
and you want it to be approved, you have to have a
randomised control trial -- or more than one usually,
but you have to have randomised control trials to prove
that it is better than the alternative, which is
usually whatever was done before, or a placebo.

This is the study that can -- randomised control
studies are those that can show causation.
Observational studies can show correlation, but they
generally cannot conclude that it causes it, for
example.

Okay, so to go back to what you're saying, you said
generally these randomised control trials are what's
required for a new product or intervention, so I guess
this mandatory universal masking was imposed without
any randomised control trials that demonstrate that
it's a good idea?

Correct. I believe Dr. . also said the same thing,
but then he mentioned because you wouldn't -- the
analogy he put up of not testing someone without a
parachute.

Yeah, what's the likelihood of surviving jumping out of

an airplane without a parachute?
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Well, | guess it depends how high the plane is, but I
woul d say, under normal circunstances, zero.

Ri ght, okay. And what's the |ikelihood of surviving
COvVIDif you contract it?

Wl |, taking the general population, it would be nore
than 99 percent.

Taki ng the popul ation of health care workers, would

t hat nunber go up?

It has nore to do with health, age, and risk factors,
so on the whole, in general, no, it would stay the
same, over 99 percent survival rate.

And forgive ne, | know this question is obvious, but
what's the difference between 0 and 99?

| think infinity, if you argue that way,

mat hemati cal |l y, but obviously quite extrene opposite
ends of each other.

It's not really a fair assessnment to conpare junping
out of a plane with a parachute with COVID, is it?

| think not. My | just take a 1-m nute pause?

MR. Kl TCHEN: Yeah, you know what, Chair,
can we take just a little bit of a break; is that all
right? Maybe until 1:30. M. N

| just need 2 mi nutes, but whatever you ...

THE CHAI R That's fine. | was just going

to ask, M. |l you re okay?
R T Yes, |I'mfine, thank you.
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THE CHAI R kay, we'll reconvene at 1:30.

MR, KI TCHEN: Thank you.
( ADJ OURNMENT)
THE CHAI R: Okay, M. Kitchen, | believe

we're all back, so please continue.

MR, KI TCHEN: Thank you.

MR, KI TCHEN: Now, Dr. [} before the
break, you were talking a little bit about random sed
control trials versus observational evidence. Now,
observational evidence does have sone value; is that
right?

Correct, lots of studies are observational studies, far
nore than random sed control trials, | would say.

But just to properly contextualize this, observational
evi dence has sone val ue but |ess than random sed
control trials?

Correct, generally speaking, the gold standard to try
to find causation would be to do a random sed contro
trial. Observational trials often can lead to

random sed control trials if there is enough

correl ation.

Vell, I"mgoing to ask you sone questions about your
observations, and you nention this in your report, |I'm
going to ask you first about some internationa
observations. Fromwhat you' ve seen, has the

transm ssi on of COVID noticeably decreased in
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jurisdictions with mandatory masking, let's say,
California as compared to jurisdictions with no
mandatory masking like Florida or Texas?

No, they have not decreased.

Now, bear with me, but has the transmission of COVID
noticeably increased in jurisdictions like Florida or
Texas with no mandate as compared to jurisdictions with
a mandate?

Not necessarily, no. I don't think they have any
correlation honestly.

Now, Dr. . has stated that every country that has
imposed masking as a mandate has experienced decreased
transmission of COVID; do you agree with him?

Well, no, I think that's patently false because we have
higher rates now than ever, so -- in some places.

Are you aware of any academic literature that would
support his claim?

None that could support it conclusively.

Now, I want to ask you about closer to home, but
Alberta and your practice in Medicine Hat, and you
state in the third page of your report that you have
seen patients who have contracted COVID despite
diligently wearing a mask as directed by the mandates.
Can you tell me any more about that?

Well, in general, yes, I think everyone has made a

sincere effort to just obey the law, because that's
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kind of the nature of our civil society, but almost all
the patients that I've seen have been respectful of the
laws and the rules, and they have contracted COVID.

Do you have any patients that generally don't wear a
mask?

For various reasons, I do, yes.

Do you see any difference between the two as far as
contracting COVID?

I don't, no, not in my personal experience.

And some of your patients that wear a mask, are they
themselves health care workers?

Some of them directly are my patients, or some are --
just happen to be health care workers that I have known
to have contracted COVID, but some are directly under
my care.

You mean like the health care workers that you work
with?

Correct, yes, I know some of them, they aren't
necessarily my patients, but I know they've contracted
COVID because they chose to make it public, for
example, or it became public, one way or the other.
Okay. Now, Dr. . has said that despite hundreds of
thousands of interactions between Alberta health care
workers and patients with COVID, he says transmissions
have been very, very, very low, likely less than 100.

Based on your experiences and observations, is Dr. Hu's
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statement likely to be true?

I think it would be more than 100. I think there may
be a degree of less than, say, in the community because
of various factors, not just -- not primarily masking
that may reduce the incidents to some extent, but I
don't see that as being supported by evidence.

If we had to put a number on it, how many would you --
how many transmissions of COVID between patient and
health care worker do you think has happened in
Medicine Hat?

Well, we're not a big facility, first of all, but I
would say, I'm just estimating here, I would say in the
hundreds.

Hundreds just in Medicine Hat?

Yeah.

(INDISCERNIBLE)

Over the last two years though, that's --

Right, but Dr. . has said that it's less than 100 for
the whole province.

Well, I don't think that's true.

Now, I want to ask you about the general community.
From your perspective as a clinical respirologist in
Medicine Hat, has mandatory masking noticeably reduced
the transmission of COVID in the general community in
Medicine Hat?

No. Medicine Hat, up until the very first mandate,
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was -- sone people may or nmay not know -- the | ast
major jurisdiction in Alberta to enforce the nmask
mandate. They did it very reluctantly in terns of all
the other -- conpared to the other City councils, and
their nunbers, up until that date, had faired nuch
better than Cal gary or Ednonton, for exanple, whereby
t hey inposed mask nandates very early on, independent
of the Provincial guidelines.

So | just want to make sure | understand you then, and
you tell me whether or not it's correlation or
causation, but you're saying that, wth mandatory
maski ng, cases actually seened to go up after the
mandat ory maski ng?

Well, that would be a correlation. That was what was
observed. It can't be disputed because that sinply is
what was observed. Wiether that is due to the mandates
or not is debatable, of course.

Right. But you haven't seen any correlation of cases
goi ng down with mask nmandates, have you?

No firmcorrelation. | think the virus itself has
cyclical natures, just |like any other typical virus, so
it wll peak and ebb throughout the seasons and

t hroughout the year, but due to many, many

ci rcunstances, | don't think maski ng has any inpact on
t hat .

|s a peak and a wave sort of the sane thing?

Dicta Court Reporting Inc.
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Yes, correct.

And how many peaks or waves of the virus have we had so
far?

| believe we're in the fourth one they say in Al berta
anyways.

And for how many of those waves has nmandatory maski ng
been in place?

In terms of the Alberta rules, | believe it was
instituted Decenber 8 -- or announced on Decenber 8th,
2020, which is | believe during the second wave.

So is there any data to suggest that the third wave and
fourth wave were decreased because of maski ng?

No, because their waves were nuch hi gher than the very
first wave when there was no mandatory nmasking at all
provincially or by city.

So the cyclical nature of the virus is going on
unabat ed by uni versal w despread maski ng?

Correct, | think it's independent of that. | don't
think it has nmade any inpact on viral transm ssion.

So you wouldn't say there's even any correlation, |et

al one causati on?

Correct.
R Just while you gather your
t houghts, | just want to express a bit of a concern

that sonme of the questions have sone preanbles to them

and the question at the end; I'ma little concerned
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that there's a bit of a | eading question pattern here.

| wonder if | can just ask you to think about that
maybe when you're asking your questions. |'mnot going
to formally object, but I've just seen a -- | think a
little bit of that that causes ne a little concern.

MR KI TCHEN: Sure, 1'll slow down and ask
some nore questions so that we're not |eadi ng anywhere.
MR KI TCHEN: Dr. |l do you think enough
evi dence has accumul ated over the | ast year-and-a-half
to allow us to reasonably know, one way or the other,
whet her the Public Health restrictions have been
effective regardi ng COvVI D?

No, | think it's highly debatable to now.

So mndful of ny learned friend's comments, it's highly
debat abl e, so you're saying -- | want to nake sure
understand -- is there enough evidence to say that the
restrictions definitely don't work?

No, | don't think anyone can say that either with
certainty. | say that is debatable that you can say
that these restrictions have had a neani ngful inpact.

|f you go by case nunbers itself, in terns of the

vol unme of COVID cases, in sonme jurisdictions, we have
seen the highest rates ever despite vaccinations,
restrictions, et cetera. So if you go by results, you
coul d argue that they've had no inpact because you have

nore cases than ever.




© 00 N oo 0o b~ w N PP

N N NN N NN R R R R R R R R R e
o U N W N P O © 00 N O 0 M W N P O

And just to be clear, there is not enough evidence to
definitely say they do work?

Correct, yes, there's -- | would agree with that
statenent conpletely. There is no definite evidence
that they do work as they were intended, and that the
point is really debatable at this point.

Based on a preponderance of evidence, if you had to
choose between the restrictions are generally working
or the restrictions are generally not working, which
woul d you say is the case?

Well, | said previously, given the -- many
jurisdictions having the highest cases ever since the
pandem ¢ began, over al nost two years now, | would say
that they generally are not working.

You said the word "debatable"; is there a debate
currently ongoi ng about the effectiveness of these
measur es?

| think, to sone extent, there is a debate. | believe
currently the debate has been nore | eaning to one side
than the other in ternms of the ability to debate, but
anything in the scientific real mshould be debatabl e
and argued reasonably.

Do you think the Alberta Public Health authorities are
open to debate?

Based on what | can see so far of their actions, no, |

do not think they are open to debate.

Dicta Court Reporting Inc.
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Do you find that strange?

| do. Normally, the scientific comunity should be
open to debate and argunments and to see both sides of
the situation before maki ng profound neasures that

I npact basically the entire popul ation.

Do you think the decisions that Al berta Health Services
or the CMOH are naking, do you think they're entirely

i nfornmed by science?

| do not think they have considered all the evidence in
science that is available or | ooked at both sides of
the situation, so the short answer to that being, no, |
don't.

Do you think there's anything nonscientific that's

i nfluenci ng these deci sions?

Vell, | think there's always an el enent of a bit of
fear and the tendency, it appears, fromthis

organi zation to err on one side rather than the other

| think there's also, to sone extent, a kind of a

dom no effect fromwhat is happening around the world,
so that every jurisdiction has to feel like they're
follow ng everyone else's, and it's reached a point
where it's very hard to go against the grain, as it
were. But there have been sone countries that have
successfully done that, and | think I put a point in ny
report to that effect as well.

And woul d you say that inpact, is that a scientific

Dicta Court Reporting Inc.
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impact?

Sorry, can you clarify that?

You said there's the domino effect of feeling like you
have to follow what other jurisdictions are doing; is
that effect a scientific effect?

No, I think that's mainly a social political effect.
DE . . has repeatedly stated that the evidence
supporting the effectiveness of masks is, quote,
overwhelming. Do you think that's a scientifically
accurate statement?

Well, I disagree with that statement is I think the
best I can say. I think that there is not overwhelming
evidence. I think it is still highly debatable at this
point, and there have been studies in the past for and
against his position.

D, . has also said that there's heaps and mounds of
evidence supporting the effectiveness of masks.

I would not say --

Do you -- I was just going to ask you, do think the
statement is an exaggeration?

I disagree with the statement.

Would you say he's -- you merely disagree with him, or
would you say he's exaggerating?

Well, I don't think what he said is true. I don't
think there are heaps and mounds. Although heaps and

mounds is a very subjective description, so maybe, in
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his mind, heaps and mounds are -- is different from
what I think of heaps and mounds.
DE. . said masks are an effective tool for preventing
the spread of respiratory viruses writ large. In your
opinion, is this a medically sound statement?
Again, I would disagree with that, based on the studies
in the past, looking specifically at viral
transmission, masks have not been proven to be
beneficial in that sense. And from a structural point
of view, I don't see how they could be, given the sizes
of viruses versus the pores of masks.
And forgive me if this seems redundant, but then Dr. .
goes on to say in the last page of his report that:
(as read)

The efficacy of masking on disease

transmission is beyond doubt.
Do you agree with that statement?
I do not.
Let me ask you a different question: Do you think that
statement is even reasonable?
Well, personally, I don't think it's reasonable. As I
mentioned before, science is open to debate, and so
this is I think still a very debatable point. And
there has been some research looking into this long
before COVID, and the results have been mixed at best.

So to say that this is definitely one way or the other
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is not right.

Do you think there are some things about science or
medicine that really aren't debatable because we Know
what the answer is?

Yes, but very few things.

Okay. So does it surprise you then that Dr. . is so
confident that he's absolutely right about the efficacy
of masks?

Well, really I can't speak for Dr. . or his intention,
I presume they're honourable, but I think, as I say, in
any scientific debate, especially on a question as
this, that potentially it could affect civil society to
such a broad extent, I think it should be open to
debate, and I don't think that there is firm evidence
saying conclusively that masking worked or that they
justify the measures that have been in place.

Now, of course, to Dr. Hu's credit, he specifically
said masks aren't perfect, nothing's perfect, masks

aren't perfect.

Correct.

Are you -- would you say that masks don't work at all
ever?

It -- no, I think that it depends on what the purpose

of the mask is and the conditions that they're used.
In some very limited settings, they might be useful to

some extent. Even in the days, as I mentioned, the
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previous pandemics that I was experiencing, we didn't
have these universal rules in the community of
populations, but we certainly had limited settings in
isolated rooms, in negative pressure rooms, and
different types of masks and different procedures for
wearing the masks.

So -- but the original purpose of wearing masks,
supporting my OR research -- or in the studies that
looked at it in the operating room, it's not for viral
transmission protection but really to prevent
transmission of very large things like blood and saliva
and things like that.

So some masks could work sometimes for some things?
Correct, yes.

But when it comes to COVID, from your observations, are
the masks working to stop the transmission of COVID?
No, and if we go completely by result-based assessment,
then I think that definitely you can say, no, it has
not been successful in that way.

Now, I want to go back to this issue of causation and
correlation, because I think this is probably pretty
important.

DE . stated in his testimony that a very, very,
very large number of health care workers in Italy
contracted and died from COVID early on. He concluded

that part of the reason that happened was because the
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Italian health care workers ran out of masks. Now, in
your opinion, is there a causal link between masking
and what happened to the Italian health care workers,
or is that only correlation?

Well, that would be, at best, correlation. I think
even if you clarified that with Dr. - he would agree

with that if he's a clinician and a researcher because

that's -- that's not a randomised control study, and
that's not -- there are other factors at play, so you
can always say, at best, that there's a -- there may be

a correlation.

So there's no scientific basis to attribute causation
to that?

Correct.

Dr.. . in his testimony described the lockdown
restrictions imposed last December -- which we've
already talked about, that's the first time universal
masking was in place all across the province -- he
stated that cases went up after that November, December
lockdown, but then eventually later, the cases went
down. He then concluded that the lockdown caused the
cases to eventually go down, and that the initial rise
in cases was only correlated with the lockdown. Do you
agree with Dr. Hu's analysis?

No, I don't think you can have one or the other. You

have to say, at best, there may be a correlation. As I
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mentioned too before, | believe that the virus is
cyclical.

And if -- and | renenber that first |ockdown quite
clearly in ny mnd, because | kept track of it, and for
personal reasons, | just renmenber it, but the
Gover nment announced -- well, Medicine Hat was the | ast
city that announced a mandatory mask, of all the major
cities in Al berta, on Decenber the 4th, and then four
days later, the Prem er announced a | ockdown on -- a
maski ng and general restrictions on Decenber the 8th,
but to be effective that weekend, so it would be a few
days to give people sone tine to prepare for that.

Even though he instituted that, at that tinme, the
cases for that tinme period had reached the highest it
had seen at that tinme. It continued to reach -- go up
slightly for the first few days, but then it peaked,
and then after that, it steadily started to go down. |
mean, you can |look into the statistics for this; you
yoursel f can easily prove that.

Now, obviously even by their own words, they said
that it would take two -- at |east two weeks or nore
before any of these neasures would take -- would have
any benefit. So the fact that it peaked al ready and
started to cone down two or three days after they
announced the general | ockdown shows that those

restrictions had nothing to do with the cases going
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down, but I believe just due to the cyclical nature and
the natural path -- pathogenicity of the virus, so --
and then we've seen that since with subsequent waves
from what I can see.
So did Dr. . make a mistake when --
Dr. Hu's entitled to his opinion. I don't know, I
can't speak to what he says. I can only tell you what
I believe, and I disagree with his assessment.
Okay. He was very clear on this, because I asked him
his position.

Is conflating causation and correlation, is that a
pretty big mistake?
I believe so --
MR. I'm sorry, I'm going to have
to comment again. I think you can ask your client
where he disagrees and why he disagrees, but that kind
of a question sort of presumes a response.
MR. KITCHEN: Dr. ] vhen it comes to
medicine and science, is it really important to not
conflate correlation and causation?
Correct, the two do not always end up agreeing.
Correlation may be helpful to stimulate further
research and hypotheses, but the causation may turn out
to be something completely different.
Do you see any causal link, causal link between the

lockdown measures like mandatory masking and the COVID
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nunbers, be it cases, |CUs, or deaths; do you see any
causation between these | ockdown neasures |ike masking
and those COVI D nunber?

No, | don't see any concl usive evidence of that, and I
don't think anyone can say concl usively that the

| ockdowns or these restrictions caused | ower cases.

But that's what -- isn't that what Public Health says?
Wll, | can't speak for what Public Health says. | can
observe what | see and what the nunbers are like in the
world and in our province throughout all this.

But you said, you know, | can't see how anyone coul d
say this, and yet isn't just about everybody saying it?
| can only speak to nyself and my own consci ence and
the evidence that is presented to ne that is avail able
to everyone else. | can't speak for anyone else. |
woul d say it's universal, but | agree that there are --
| think the majority of people do believe, at |east at
this point, that these restrictions have had sone

I mpact, but, again, | believe that is probably due a
ot to social political reasons as well.

Maybe you can't answer this and you tell nme if you
can't, but why do you think it is that we are naking
Public Heal th deci sions based on social and political
concerns and not scientific concerns?

Vll, | think |ike everything else in civilization,

we' re human beings, so we don't just deal with facts,

Dicta Court Reporting Inc.
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we deal with enotions too, and we deal with -- right
now we're dealing with fear and pani ¢ and paranoi a,
et cetera, and | believe that each and every governnent
is trying to respond in, they think, the best way to
deal with that.
To deal with the fear?
Correct, and to maintain, perhaps in their eyes, a
civil order and control perhaps, but that is ny
opi ni on.
VWell, and that's what you're here to give us.

Do you think the term"anti-nmask"” is pejorative?
Correct, | do.
Do you think it is fair and accurate to | abel soneone
as an anti-masker if they are opposed to mandatory
maski ng but not voluntary maski ng?
| believe that is pejorative in that case, yes.

Do you think people should be free to mask if they want

to?
Vel |, yes, in general, that | think was always an
option in the past in -- many jurisdictions did that;

for exanple, Japan, a |lot of people wear masks for

ot her reasons, but, yes, | believe it should be a free
choi ce.

What does the phrase "inforned consent” nmean to you?
Wll, it generally nmeans that you tell the patient what

can happen -- the procedure that you plan to do, the

Dicta Court Reporting Inc.
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ri sks and benefits of it, the evidence for or against
it, and then they nmake a decision after being inforned
of all relative and inportant features about the

deci sion; they nmake a decision whether to go for it or
against it, and wi thout any coercion or duress.

Do you think informed consent is obtained if only the
benefits are discussed but not the risks?

Correct -- no, correct, | -- yes, you're -- | do not
think informed consent is obtained in that case. You
have to give the risks and benefits and all the

I mportant salient features about whatever that decision
I's before informed consent is obtained.

When it conmes to masks, would you say that there are
both potential benefits and potential risks?

Yes, | woul d.

So do you think mandatory masking is consistent with

i nfornmed consent ?

No, because there is no consent being sought. It is
just a rule being inposed. So by definition, that is
the conpl ete opposite of infornmed consent.

What does the phrase, "First, do no harnmf nmean to you?
That's one of the tenets of any physician, prinmm non
nocere in Latin, that we are taught, first, do no harm
and the principle is whatever we suggest, we al ways
have to keep in mnd that whatever we do, not cause

harmto the patient.
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Do you think mandatory masking is consistent wth,

first, do no harnf

| do not.

MR, KI TCHEN: M. I ust to give you
an idea. |'mprobably only about 20 m nutes from bei ng
done; 30 mnutes at the very nost. Yeah, I'mgoing to

say probably 20 mi nutes or |ess.

MR, KI TCHEN: Al right, Dr. i W th
that, I'"'mgoing to nove into asking you sonme questions
about the harnms of masking as you' ve discussed themin
your report.

kay.

You state near the bottom of the second page of your
report that wearing a mask is, quote, not harnl ess.
You go on to discuss how humans are designed to
breathe. Now, can you tell nme, as a respirologist, how
are humans desi gned to breat he?

Vell, | can certainly tell you as a respirologist, but
| think anyone can tell, w thout respirol ogy training,
that we're neant to breathe as we are, unobstructed,
freely through our nouth and nose, ideally good air of
course, clean air.

So even if we're breathing unobstructed, if we're
breat hing bad air, what happens?

Well, then we have to -- then, as | nention in the

report, in certain circunstances, we have to, of
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course -- we can use protective neasures if the
benefits outwei gh the drawbacks of that.

So if you're -- obviously, if you were exposed to
nmustard gas or sonething like that in Wrld War |, then
you woul d have to wear a special gas nmask to prevent
that. It would obstruct your breathing, and no one, |
think, would argue with that, but, for that tenporary
pur pose, that woul d be beneficial.

So given the choice between access to -- or decreased
access to oxygen and breathing nustard gas, which is

the better choice?

Well, breathing the | ower oxygen as long as it can
still sustain life for the shortest period of tine
possi bl e.

And forgive ne, but is that because nustard gas is so
danger ous?

Correct, | believe it is deadly in many cases.

| f you're exposed to nmustard gas, is your rate of
survivability less than 99 percent?

| don't have the exact nunbers, but | certainly

woul dn't want to be exposed to nustard gas under any
ci rcunstances. Even the survivors have danmage in terns
of pneunonitis and other chronic health problens too.
So we woul d never do a random sed control trial wth
nmustard gas?

Not during these days. WMaybe during World War |, they

Dicta Court Reporting Inc.
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m ght have, but, no, we wouldn't.
It's kind of |ike the parachute exanpl e?
Correct.
Now, the types of masks that are mandated for COVID
how do those types of nmasks interfere with the nornal
breat hi ng process as you' ve described it?
Vell, it could be sonething fromvery mld to very
significant, depending on the type of mask, how it is
worn, how nuch it has changed, et cetera, and al so
their condition of the patient -- or the person who
wears the mask. |f they have chronic |ung disease,
they may be inpacted nore severely than others.
| can tell you just from personal -- | nentioned,
| run a pulnonary function |ab, and just as kind of a
personal inquiry, | had sone healthy testing whereby
just wearing a nmask versus not wearing a nmask and doi ng
a pul monary function test, and these are conpletely
heal t hy people. The lung functioning drops about 15 to
20 percent. So it does play an inpact, in my opinion.
Qoviously, that's just nmy own anecdotal kind of
evi dence, but | believe that any reasonabl e person
woul d agree that wearing anything that covers the nouth
and nose would, at least to sone degree, obstruct your
ai rways and breathing. Wether it's clinically
significant or not is debatable though.

So this reduction in lung function, that's across the

Dicta Court Reporting Inc.
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board, the sane for everybody?

Vell, it's rough -- because everyone's going to be
slightly different, but, yeah, in a healthy individual,
it seens to ne, fromwhat |'ve seen, roughly 15 to 20
percent.

But hel p nme understand, is that really significant or
not really?

It won't be noticeable if you're sitting still, doing
light stuff, but if you're exerting yourself or
exercising, you could definitely notice a difference,
and if you have sone sort of lung health problem --

ot her health problens, it would probably be nmuch nore
noti ceabl e.

So do you find it surprising that sone people seemto
tol erate wearing these nmasks nore than ot hers?

No because everyone has different |ungs, shall we say,
and al so everyone in the public wears masks differently
and the types of masks, so everyone will have a

di fferent response.

You nentioned in your report self-contam nation due to
noi sture retention. Can you just describe, what is
this self-contam nation due to noisture retention?
Wll, it's just sinply when you breathe, of course,
you're breathing noist air, there's water init,

et cetera, water vapour, and anything that it hits wll

condense. | nean, you see that so when you wear
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scarves or anything to cover your face.

So sanme thing with masks; if you wear a mask | ong
enough, you're going to collect noisture there, and
then that can, in turn, collect secretions, your own
secretions, or things that are exposed at -- or
contam nants around you, and then in the end, you're
going to be breathing that in again. So that's what |
mean by noi sture contam nati on.

In fact, the appropriate way to wear a mask before
all this began, in a health care setting is that we had
to change our nmasks frequently. So, generally, | would
change it, if | had to -- first of all, | wouldn't wear
it any longer than | had to, but if you had to wear it
for an extended period of time, you should probably
change it every hour, and we're talking about
di sposabl e, you know, surgical-type nmasks.

But that's sinply not happening in the public.

You' re having people wearing cloth masks or the sane
surgi cal mask over and over again and touching them

et cetera. So even the application of wearing them
safely is not -- is not done. | would say in 99.9
percent of the population in a community setting.

And what woul d sonme of these contam nants be?

Vell, it would be whatever is in your saliva basically.
So it could be bacteria, it could be viruses, and then

what ever your breathe around you, could be particulate
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matter, could be anything fromjust snoke, dust,
vapours, allergens, could be viruses. | nean, if you
wer e exposed to soneone coughing with COVID or any
other virus, it could go onto there, then you could
have breathing it in theoretically.
Hold on. So, theoretically, wearing a mask could
actual ly increase your chance of contracting COvVlI D?
Vel |, could increase your chance of getting any
infection, if you don't wear -- if you don't change the
masks and don't keep them clean, correct, yes.
kay. In your practice or inthe literature, either
one, what are sone of the harns that you have observed
from conti nuous or prol onged nmask wearing?
Well, there's -- of course, there's psychol ogi ca
danage that could be done, both to patients,
particularly in younger ones, kids for exanple. There
are things like severe allergic reactions.

| had one patient, a health care worker in the
hospital who coul dn't wear a mask, because every tine
the patient wore the mask, there would be a very severe
rash, and this is well-docunented, she -- the patient
had pictures to prove it, and despite wearing several
types of masks of different material, they all produced
t he same results.

And then, of course, there's people -- ny

practice, of course, consists of nostly people who are

Dicta Court Reporting Inc.
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short of breath, so if they're extremely short of
breath, of their oxygen, et cetera, they are severely
impacted by wearing a mask.
Can you describe for me generally what lung disease is?
Well, lung disease just means any disease that affects
the lung, but the most common ones that I see would be
chronic obstructive pulmonary disease, also known as
COPD or emphysema, and asthma --
Okay.
-- those would probably be the two commonest chronic
lung disease seen in the community.
Are those people more negatively impacted by wearing a
mask than people who don't have those conditions?
Many of them are because their lung functions are
already impaired to start off with.
So you have patients with asthma?
I have many patients with asthma.
In your opinion, is asthma, you know, a valid medical
basis for having an exemption from wearing a mask?
In some circumstances, depending on the severity of the
asthma or any lung disease, something that's very mild
and if the patient can tolerate wearing a mask, then it
may not be a problem that way, but other people are
severely impacted.

I believe Dr. . mentioned the Canadian Thoracic

Society saying that masks weren't harmful or were safe,
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but if you look at the actual guidelines, and I have
them in front of me, it's a very short statement by the
way, and they reference old literature, for the most
part, but even within their context, they do leave room
for patients to remove masks if it causes them
shortness of breath. So they recognized -- and in
their own statement, they recognize that -- they say
that wearing a mask will obstruct breathing to some
extent, so
Well, Dr. . didn't give us the whole quote, but what
he said twice was that he said that the Thoracic
Society said that prolonged mask wearing does not
exasperate any underlying lung condition. Is that what
the Thoracic Society has said?
Well, I have the argument here. This is quoting what
they say exactly. What they say is quite -- a little
bit different, they say: (as read)

There is no evidence that wearing a

mask/facial covering will lead to prolonged

symptoms or a flare-up of an underlying lung

condition.
They say there's no evidence; that's as far as they're
willing to go. I personally believe that statement is
still too strong, but that doesn't mean that there
isn't any harm; it just says that from what they can

see, there's no evidence.
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However, in that sane paragraph that | quote that
statenent, at the very beginning, they say: (as read)
Breat hing through a mask takes nore effort,
and this may vary dependi ng on whet her one is
using a commercially produced mask, a mask

made at honme, or a sinple cloth covering.

For those with underlying |lung di seases, the

effort required may cause a feeling of

shortness of breath while wearing the mask.

I n such situations, we recomend t hat

I ndi vidual s renove the face mask, and if

synptons do not immediately settle, they

shoul d follow the existing strategy for

relief of acute synptons.
MR KI TCHEN: M. I how do you feel
about ne providing you a copy of this statenent and
then asking to have it entered as an exhibit?
R T | don't think | have a problem
withit, M. Kitchen, but | think, to the extent your
client is expressing an opinion different than
Dr. Jl the Tribunal is aware of that, and they're
going to have to make their determnation. So | don't
think a great deal turns onit. M. | ™ ght
have sone different views on that, but he's shaking his
head no. Frankly, if it wll nove us ahead, and you

think you don't have to go through the docunent in
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detail, |I'mhappy to have it sent over, but | think
this is just another point the Tribunal is going to
have to di ssect and decide on, M. Kitchen.

MR. KI TCHEN: kay, so here's what 'l do,
when we're done, I'mgoing to get a copy of this, it
shoul d be easy, because it's the Thoracic Society of
Canada, 1'Il get a copy of it. [I'll submt it to you,
and then you can let nme know if you consent on it being
entered as an exhibit, and then we can provide it to
the Tribunal.

R T | think, M. Kitchen, |I'd be
very reluctant to object to it being entered as an
exhibit. Your client has read fromit. Again, | think
it's just sonething the Tribunal's going to have to

di gest, so | think you can send it to --

M. Nelson's [sic] nodding his head -- you can send it
to Ms. | at sone point, and it can be distributed

to the Tri bunal.

MR. Kl TCHEN: Thank you.

THE CHAI R And to our reporter too.

MR. KI TCHEN: | don't know where we're at
for letters and nunbers, so we'll figure that out after
the fact.

EXHBIT H8 - Excerpt fromthe Canadi an
Thoraci ¢ Soci ety gui delines (Docunent not

Provi ded to be Marked)
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MR. KITCHEN: So, or. |} --or. I T
apologize -- I've got Dr. . in front of me here -- the
Thoracic Society statement said there's no evidence for
masking impacting underlying lung conditions. Do you
disagree with that?

Well, yes, I think there has been some evidence that it
does potentially show potential harm, but my point was
their statement was much more limited than what Dr. .
was saying. They're saying, in their statement, they
have found no evidence. That doesn't mean it's not
there; it just means that they look -- and if you look
at the reference, which I can certainly send you or you
can find yourself, it's a very short statement. It's
only I think two or three pages, and it has very few
references. So it's not like they did an expansive
literature review to look at this, nor, would I expect
there'd be a lot of research into this. I think
pre-COVID, it just made sense that wearing a mask when
you have severe lung disease, unless you actually have
to, was not something that would be done.

All right, so in your opinion, as a respirologist, are
there medically valid reasons for exemptions from being
required to wear a mask?

Absolutely.

MR. KITCHEN: I think I'm just about there.

Just give me a second.
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MR. KITCHEN: Dr. ]l I1'm just going to

ask you one more question -- and I'll give my learned
friend a chance to object, because he might -- there's
been a particular word used by both you and Dr. . and
others, but, particularly, you and Dr. . that I have
found very interesting, and that word is the word
"politicised". Dr. . has said that the masking issue
is politicised, and you have said the same thing, but
I'm not sure that we've really heard an explanation of
what the heck that means. When you say that the mask
issue is politicised, what do you mean by that?

I mean, I think that the decisions on masking have not
been made based on the medical literature, medical
debate, or medical judgments mainly, but has been based
on what is happening with human interactions in society
and with the governments currently, and is made based
on a lot of emotional and nonmedical reasons.

Do you find that surprising?

I actually don't. I think that in times when people
are calling for crisis or certainly the pandemic has
probably been the largest crisis we've ever dealt with
in a long time and certainly in terms of magnitude
extending around the globe, there's very little else to
compare within recent history, that when something like
that happens, and we are dealing with raw emotions,

especially when we're dealing with fear, paranoia, and
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power, so we are dealing with, you know, the very
features of politics.

You said "power", so do you think power is part of
what's influencing the decisions on mandatory masking?
I believe --

MR. N Mr. Kitchen, I think I'1ll
object to that. I think your last question was
debatable, I didn't object to it, but we're now --
"power", you tell me what that means, I think that
one's just a little too far. I would --
politicisation, correct, Dr. . weighed in on that, but
I think it might just be a little too far.

MR. KITCHEN: Dr. ]l you're aware that
every health professional regulatory body has imposed
mandatory masking on their members; is that your
understanding?

Well, more or less indirectly. I believe the
Government, that has done that, and then the regulatory
bodies have approved of it or have been either
explicitly or tacitly agreeing to it; they're certainly
not opposed to it.

Right, and my learned friend can stop me here, but
that's actually I think a fair description of what
happened with the College. We had a lot of evidence
from -- the College said, Well, when we constituted the

mask mandate, we had to because Dr. Deena Hinshaw said
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that in order for our nmenbers to practice, we had to
have a mask mandate. So | think what you' ve just said
IS not controversial.

Last question |I'll ask you on this, you said you
didn't find it surprising; do you find it strange?
About the masking pandem c worl dw de or restrictions in
general ?

Do you find it strange that politics is influencing
deci si ons on whet her people wear masks or not?

| disagree with those things profoundly, but | don't
find it strange that politics has done that, because it
has endeavoured to do that sort of thing throughout
history. | nyself have fled froma comuni st country,
so | know what these things are.

MR KI TCHEN: Those are all ny questions.
THE CHAI R Gay, M. I di d you
want a nonment before you start? It's 2:30, and we've
been going for just about two hours, why don't we take
a 10-m nute break.

R M. Chair, | have a question
for M. Kitchen before | begin ny cross-exam nation,
and | think it's something that Dr. Jjjjjij shoul dn't be
present to hear, there's no magic in it, but it's about
ny cross-examnation. |1'd like to ask hima question
on the record. Can we just take 5 mnutes, if

Vs. I can put Dr. ] i nto a break-out room and
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then break for -- | think it's good idea to have a

break. | won't be terribly long, but I think if we can
just deal with that one matter now, I'd |ike to do

t hat .

THE CHAI R: Ckay, so we will rmove Dr. |

into a break-out room and then you can put your
question on the record.

And so, Dr. ] ve' re going to transfer you to a
break-out room so you won't be participating in the
hearing, and we have a matter that we need to deal wth
wi t hout your presence, and then we're going to take a
short break, then you can cone back and have
M. | conduct his cross-examn nation.
kay, that's fine, thank you.

THE CHAI R: Ckay, thank you.

Di scussi on

R T So, M. Chair and M. Kitchen,
you know, pre-virtual hearings, when I was going to do
a cross-exam nation of a witness, and | wanted themto
| ook at a docunent, |'d walk across to ny friend and
|*d give himthe docunment, and |I'd say, Do you want to
take a look at this. The docunent that | have that |
can potentially give to M. Kitchen and to you, but |
don't know if it's necessary, and that's why | raise
it, is the CPSA's COVID re-opening practice docunent,

and it essentially says -- and |'m happy to send it as




© 00 N oo o B~ W DN P

N DN D N DD DNN P PP PR, PRk
o o0 A W DN P O © 00 N o 0o AW DN O

a courtesy, in any event, to M. Kitchen -- that nmasks
are required for physicians, and I'mgoing to ask

Dr. Il Are you aware of masking requirenments for
your profession |ast year, are you aware of the AHS
mandate. | don't have to put that docunent in, unless
nmy friend's going to object and say, Ch, no, no, | take
i ssue with whether there were masking requirenments for
the CPSA, that kind of thing.

So I don't want to sandbag ny friend, | don't want
to sandbag the witness, but I don't knowif | need to
send this docunent or not.

MR, KI TCHEN: | have no issue. | nean, |
don't have it. | nean, Dr. |Jjjij and | essentially
establ i shed that fact, so --

R TN That's why | think it may not
be necessary. Sone of the tail end of your questions,
M. Kitchen, were you' re aware of inposing these. So |
think ny question will be to Dr. [Jjjij You' re aware of
your profession having one of these and requirenents.

So if we can go on that basis, then | don't think
| need to provide this document to M. Kitchen, but I
didn't want to surprise him of course.

MR. Kl TCHEN: No, | appreciate that.
THE CHAI R Ckay, just before we break,
M. | how | ong do you anticipate your cross wll

be?
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R | * m hopi ng 20 m nut es.

THE CHAI R: Okay, then let's take a
shorter rather than a | onger break; let's just break
for 10 minutes and cone back at, | don't know, 20 to 3,

and then nmaybe we can wap up around 3. So a 10-m nute

break for now, and we'll see you in 10.
( ADJ OQURNIMVENT)
THE CHAI R Ckay, it's M. | s turn

for cross-exam nation of Dr. ] and just 1"l
mention it now so | don't forget, we would like to
caucus with the Hearing Tribunal after Dr. Jjjjij has
finished the cross-exam nation to see whether or not

t he Panel has any questions of him

v
M. Bl Coss-exam nes the Wtness
R TN CGood afternoon, Dr. N

Good afternoon, M. IIEGNB

|*'mgoing to take you through three or four questions
relating to the things you just tal ked about with ny
friend, M. Kitchen.

| think you made a comment -- | think there was a
question, rather, fromM. Kitchen, when it cones to
mandat ory nmasks, are there potential risks and
potential benefits, and I think your answer was one
word "yes". Wuld you agree with nme that Al berta

Health Services and the Chief Medical O ficer of Health
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and Heal th Canada, and the Coll ege of Chiropractors in
terns of its Pandemi c Directive, which you' ve seen,
they're erring on the side of potential benefits?

Yes, | agree that that is their intent.

W talked a little bit -- or you and M. Kitchen,
rather, talked a little bit about this concept of

i nfornmed consent. Wuld you agree with nme that when
we're tal king about that, it's typically, as you
mentioned, in the context of infornmed consent between a
caregi ver and a patient?

That's classically the case that |I'm experienced wth
anyways, Yyes.

And it really isn't a concept that applies to let's
say, for exanple, you and the CPSA; they don't cone to
you and get your consent for a fee or sonething |like
that, do they?

Not in that manner, no, correct.

Okay. Towards the tail end of M. Kitchen's questions
with you, he asked you is asthma a valid exenption to
masking, and | think you answered to himthat it may or
may not be depending on the person and the, | guess,

the nature of the asthma or maybe the severity of the

asthma - -

Correct.

-- would you agree with ne -- oh, |I'msorry.

Sorry, | was just agreeing with you; | said "correct”,

Dicta Court Reporting Inc.
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yes.
Wul d you agree with me that it's appropriate to get a
physician to nake a proper assessnent and di agnosi s of
whet her asthma is a valid exenption for a particul ar
patient?

| think, nmost of the time, that would be a reasonable
t hi ng dependi ng on access, of course.

You tal ked about with nmy friend, |I think the question
was, as a respirologist, are there nedically valid
exenptions fromwearing a mask, and | think your answer
was, yes, absolutely. This wll be a little redundant,
but, again, is the best course of action to get a
physician to properly assess any nedi cal exenption?
General | y speaking, that would be the usual route, yes.
Gkay. 1'mgoing to ask you sonme general questions.

M. Kitchen went through a great deal of your
background in your practice, but | just want to ask
you, you haven't had any experience working with the
Chief Medical Oficer of Health on COVID 19 nmeasures?
No, | have not.

Okay. Wuld it be fair to say that your views in your
expert report are contrary to what AHS or the Chief
Medi cal Oficer of Health or the Public Health Agency
of Canada say about requirenments for masking?

Yes, they are in opposition.

One of the reasons we're at this hearing is the Alberta

Dicta Court Reporting Inc.
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Col | ege and Associ ation of Chiropractors Pandem c
Directive, which | assume you' ve had a chance to
review, and you stop ne if I'"'mwong, but I think it's
fair to say that, under that document when you get into
about page 9 or 10, that there's a requirenent to wear
surgical or procedure nmasks. You're a nenber of the
CPSA; are you aware that they al so have simlar masking
requi renents for you?
| actually haven't read yours because | never received
it, but, yes, if you are -- |I'Il take your word for it,
but, yes, the CPSA also follows the law, | nmean that is
a Provincial law, so | -- whether or not the Coll ege
has expressly stated it, | think they're obliged to
follow the |l aw, so yes.
Yeah, the -- now, there is no great surprise here, but
during the break, the question |I was asking of
M. Kitchen was, you know, |'ve got a CPSA docunent,
and it tal ks about nmandatory nmasking, and you've just
confirmed that | didn't think that was an issue or that
| needed to present it to you, so I'mglad we're on the
sanme page.

This is a fairly direct question, |I'massumng you
conmply with the CPSA s maski ng requirenents?
Yes, | have, and |'ve done whatever | legally can to
mtigate it, but, yes, |I've been in full conpliance

wth the rul es.
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And it's sort of the flip-side of the sanme coin here,
but Al berta Health Services has sone mandat ory maski ng
requirenents as well, and |'massum ng, when you're in
t he Medi ci ne Hat Regi onal Hospital, you conply with
those as wel | ?

| do certainly, yes. | obey the law. Doesn't nean |
have to agree with them though

Yeah, fair enough, fair enough. As part of you obeying
the law -- |'massum ng you woul d say yes -- |I'm
wearing a mask when | have to, and |I'm observing soci al
di stanci ng when | have to in ny practice?

Correct.

This applies to Dr. WAll, but I'Il phrase it in the
context of you as a physician: There were requirenents
for you to becone a regul ated nenber of the CPSA; is
that correct?

Correct.

That woul d have been your initial registration, your
education, et cetera, correct?

That's correct.

And woul d you al so agree that there are ongoing
requirenents that the CPSA has for you to nmaintain your
licence, like con ed or record retention or paying

t hose fees every year?

Correct.

Wul d you agree with me that it's the responsibility of

Dicta Court Reporting Inc.
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a professional to follow those requirenents of their
regul atory col |l ege?

For the nost part, as long as they do it within their
just limts, correct.

So is it your view that a nenber of a profession can
opt out of the requirenents of their college or

regul atory body at their choosing?

Again, generally, no, but it depends on what the -- as
long as they act within their just limts. | nean, the
Col I ege couldn't say you had to get a golf nenbership
to be -- remain a nenber, then | think you could justly
fight that or even oppose that. I'mjust giving a
hyper bol e exanple. But within your just limts, yes,
there are -- | bring that up because the CPSA had a
recent issue, which | think they acted -- where they
tried to act beyond their just limts, and they did
back down, so | just want to point that out.

Sure, well, you know, I'mnot trying to be cagey here.
The mandat ory maski ng requirenment that the CPSA has,
even if you disagree with it, that's part of their just
limts, isn't it?

Wll, that's | say -- that -- the Province inposed
that; they didn't inpose that; they just went along
with it. But, yes, so far, you know, | should stay in
practice, | have to agree to it -- or I"'mfollow ng the

| aw.
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And you foll owed your college?

Yes.

Dr. Wall's testinony was, in part, that he had a

medi cal exenption that allowed himto not conply with
CMOH orders, and his nedical exenption, and M. Kitchen
can correct ne, but | believe it was two-fold, it was
anxi ety and cl austrophobia. Consistent with the

di scussion | had with you a few m nutes ago, I'm
assum ng that you woul d expect soneone woul d approach a
physician to have a clinical diagnosis of anxiety or

cl austrophobi a when they' re seeking a nedical exenption
for masking?

That woul d be the usual case. | nean, there is
certainly individual circunstances, but that is
general ly the case.

Wul d you want soneone to sel f-diagnose, a nonphysician
to sel f-diagnose their own exenption for masking, their
medi cal exenption for masking?

Am | okay to explain this alittle bit nore or --

| asked the question, so yeah.

So in general, yes, | would agree with you. However,
as | nentioned before, it depends on access and the
situation. If I fill -- 1 fill out -- as you know or
you may not know, the Province has its specific mask
exenption formthere to fill, and init, I'mnot --

because |'ve signed sone of them-- it lists all the

Dicta Court Reporting Inc.
403-531-0590




© 00 N o o B~ W N P

N N N NN NN R R R R R R R R R e
o g A W N P O © 0 N O o0 M W N P O

O

di fferent conditions, anongst them psychiatric, of
course, or anxiety and that sort of thing.

And, generally speaking, a patient cones, and |
assess themw thin ny conpetence, which would be |ung
di sease, and if | agree with them then | would fil
out the form and it's basically just signing the form

The form because of patient confidentiality, does
not require you to tell anyone -- the patient's telling
anyone el se what specific condition they have; they
just have to indicate they have a valid nedica
condition fromanongst a list of that, and one of them
of course, is psychol ogical or psychiatric.

| wll say, however, the -- if a patient cones in
and tells nme they are extrenely short of breath, and
the mask makes it worse, | nmean | can do a whol e bunch
of testing, but at the end of the day, you have to
rely, to sonme degree, on the patient being truthful and
honest, right? Everyone -- we're not here -- we're not
a court of law, we're here to try to help our patient,
we assune they tell us what is true or not. So if a
patient cones in and says, This causes ne severe

anxi ety or whatever, and | cannot wear the mask and

function; well, what are you going to do, you're going
to agree to that, | think, because --
| think we're on the sane page. Yeah, | think we're on

the sane page. My comment to you is shouldn't the

Dicta Court Reporting Inc.
403-531-0590




© 00 N o o B~ wWw N PP

N N NN N NN R R R R R PR R R e
o g A W N P O © 0 N O o0 M W N P O

person cone to you as the physician or respirol ogi st
and review that with you?

General |l y speaking, yes. | nean, | don't know the
circunstances of Dr. Wall honestly but -- in terns of
his nmedi cal exenption, but, yes, generally, that would
be the case.

R T I"'mgoing to ask M. I IGN
i f he thinks we need to caucus, but other than that, |
don't think I have any further questions for you. He's
saying no; he's shaking his head. So those are all ny
questions, Dr. |l Thank you for your tine today.
Sure. Thank you.

THE CHAI R Thank you, M. |l The
Hearing Tribunal is going to caucus for just a couple
of mnutes to see if we have any questi ons.

Yes, M. Kitchen, did you have anything in

redirect?

MR KI TCHEN: |*ve just got one question on
redirect.

THE CHAI R Ckay.

M. Kitchen Re-exam nes the Wtness

MR, KI TCHEN: Dr. ] Yyou said -- you were
talking to M. | You said that you do wear a
mask when you |l egally have to. Wen you wear a mask
because you have to because of the CPSA or the CMCH

orders, are you doing it against your will?




© 00 N o o B~ W N PP

T N N R N N N T e e S e
o g A W N P O © 0 N o o0 M W N P O

Vll, I"mbeing coerced | believe, yes. If it were not

for that rule, | would not be wearing it.

So you're not wearing it wllingly?

Correct.

MR Kl TCHEN: Thank you. That's it.

THE CHAI R Ckay, . | if you could

just bear with us for 2 or 3 minutes while we caucus to

see if the Hearing Tribunal has any further questions

of you, and we'll be right back.

Ckay.

THE CHAI R Thank you.

( ADJ OURNMVENT)

THE CHAI R W' re back in session.

Dr. |l the Hearing Tribunal does not have any
further questions for you. W'd like to thank you for
taking the tine to attend and to provi de your
testinmony. You are free to | eave and with our good
W shes.

Al'l right, thank you, you as well, good night.

(W TNESS STANDS DOWN)

THE CHAI R On that note, we will adjourn
the hearing for today. W' ve got dates set for | think
the end of January, if | renenber. So unless either
party has sonmething they wish to raise at this tine.

VR | think, M. Chair,

M. Kitchen and | are to stay on to help out the court
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reporter with a couple of questions, so |I'd just ask
I to |eave us in the room and, otherw se, thank
you to everyone for their tine today.

THE CHAI R kay, although it's stil
Novenber. Merry Christmas. W won't see you all

enjoy the holidays, and we'll see you in January.
MR. KI TCHEN: Thanks, you too.
THE CHAI R: Thanks, bye-bye.

PROCEEDI NGS ADJOURNED
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