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(PROCEEDINGS COMMENCED AT 9:08 AM)

THE CHAIR: Well, good morning, everybody.
We've got one witness I believe to examine today,

Mr. Kitchen, and just before we do that, Mr. ||} Q0N
anything to raise?

MR. N No, thank you for asking, but
I should mention, Mr. Kitchen, you'll probably speak to
this, but he has sent Mr. |l and I his proposed
qualification for his expert witness, and I don't think
there will be an issue.

Mr. Kitchen, I would have responded to you, but I
needed to run that by my client, and I just saw it this
morning, so I'll let you know that in advance.

MR. KITCHEN: Thanks.

THE CHAIR: Okay, let's turn the floor
over then to Mr. Kitchen, and you can bring your
witness in, and I just remind everybody to mute
yourself, please, and hopefully we'll have enough
bandwidth today that we don't have any interruptions.
MR. KITCHEN: All right. so, Dr. |
I'll just do some introductions because we have so many
people, and I don't know if you can see everybody on
the screen. I've got mine on gallery view so I can see

everybody.

The four Tribunal Members are Dr. ||} N ] EEGE
I osc are chiropractic members of
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the Tribunal; and then NN =-c I

are public members of the Tribunal. So there's four in
total.

I s the lawyer for the Tribunal,
probably won't hear anything from him, but he's the one
that advises the Tribunal, so if they caucus, he goes
caucusing with them, and don't wonder at that.

Mr. ]l is the lawyer for the -- what I will
refer to as the prosecutor in this case. So we have
the College, we have the Tribunal, those are separate.
The College is bringing the action against Dr. Wall,
and that's happening through the Complaints Director,
that's |G :is lavver is | s
he'll be the one that cross-examines you.

And then, of course, there's the Hearings
Director, you won't see her, but that's Ms. ||}

And then have our court reporter, ||} Gz

And then of course, Dr. Wall is here. You won't
see him or hear him, but he's listening. And that's
everybody.

So with that, |l could you please swear him
in.

THE CHAIR: Dr. [l just before
B svears you in, I'll just -- we tell this to
everybody, |l is a court reporter. She's making

a verbatim record of the proceedings, and so we would
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ask that you try not to speak real quickly. I have no
idea whether that's your speech pattern or not, but if
you could just keep that in mind, please.

THE WITNESS: Sure.

THE COURT REPORTER: And please wait for

Mr. Kitchen and Mr. [l tc finish their entire
question before you answer. Do not interrupt them.
It's just makes the audio very difficult for me, so
I csvorn, Examined by Mr. Kitchen
(Qualification)

MR. KITCHEN: Dr. | I just have a few
questions for you about your background, and then I'm
going to tender your qualification, and then we'll go
from there, so I don't imagine that it'll take too
long.

Sure.

Dr. |l do you have a medical degree?

I do.

And what have you done for residencies and fellowships?
Sure. So I did four years of medical school at the
University of Western Ontario, graduated in 2005. Then
I did three years of residency at the University of
Ottawa in internal medicine. And then I did two
fellowships in infectious diseases and medical
microbiology from 2008 to 2011. So I'm Royal College

certified in three different specialties.
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Thank you. This nmay cone up in your questioning, but
"1l ask it now, can you give us an idea, just briefly,
of what infectious di sease, what that speciality is?
Sure. So I'man infectious disease specialist and a
medi cal m crobiol ogi st. People can be one or the other
or bot h.

So as an infectious di seases specialist, | treat
patients with infections, so di seases caused by
viruses, bacteria, parasites, fungus. So about
two-thirds of nmy practice is clinical work, taking care
of patients with infections, nostly in the hospital but
sonme outpatient work as well. And then about a third
of nmy practice is nore admnistrative-type work. So as
a nmedi cal mcrobiologist for ten weeks, | manage the
m crobi ol ogy | aboratory in the hospital that | work in.

| also amresponsible for covering the infection
control service at the hospital |I'mat for about ten
weeks a year.

And then ny primary adm nistrative responsibility
I's sonething called antim crobial stewardship, and so
that's really just nonitoring antimcrobial, antibiotic
use within the hospital, ensuring that it's appropriate
and controlling its use and interveni ng when needed.
Excel l ent, thank you. Are you currently enrolled in a
graduat e progranf

Yes, |'mdoing a Masters in science and epi dem ol ogy at
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the London School of Hygiene & Tropical Medicine, which
is part of the University of London, England, and I'm
in my fourth year, so I should finish later this year.
Thank you. Do you teach in any capacity?

Yeah, I have an adjunct appointment at ||
University as an assistant clinical professor, and so
in my ten years of full-time practice and my eight
years of my appointment with [, I've had all
levels of learners from medical students, first-,
second-, third-year medical students, all the way up to
infectious diseases fellows.

Now, I know you mentioned you work at the hospital, but
could you tell us in more detail what your current
occupation is?

Like as an infectious diseases specialist?

Yes, yeah, exactly, we want to know --

So --

-- about just what that actually looks 1like.

Okay. So I have hospital privileges at ||j}j}j}}

I vhich is a medium-size hospital

just west of Toronto. It has three campuses, an
B carrus, 2 [ 29 = B carous.
And so I am oncall for 17 weeks a year for infectious
diseases, which is 24/7 call, can be quite busy.

And then other than that, as I said, I have a fair

amount of administrative responsibilities, which is
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basically the rest of my time, apart from vacation and
being oncall. And then I have a small outpatient
practice, which would involve things like hepatitis C,
latent tuberculosis, HIV management.

Thank you. Are you a member of the CPSO?

I am.

Have you been an expert witness in legal proceedings
before today?

Yes, I have.

And have you prepared other expert opinion reports
regarding SARS-CoV-2 and/or COVID-19?

Yes. I prepared I think nine expert reports in five

provinces for -- regarding COVID-19 for SARS-CoV-2.
Thank you.
MR. KITCHEN Those are all my questions.

Mr. [l did you want to ask any questions

before I tender the qualification I want?

MR. [ I don't think so, Mr. Kitchen.
Thank you.
MR. KITCHEN: Chair, I want to qualify

B 2 an cxpert in the areas of

infectious diseases and medical microbiology, in
particular, SARS-CoV-2, COVID-19, and the efficacy of
masking, physical distancing, and other restrictions
intended to prevent transmission of SARS-CoV-2.

MR. [ Mr. Chair, as I mentioned
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before, Mr. Kitchen provided this to me and my client
in advance, and we're not going to object to it.

I will repeat our prior comments with respect to
Dr. Wall's expert witnesses that we, again, don't
believe this is a hearing about mask efficacy and
social distancing, et cetera. We've placed that same

qualifier for all of Dr. Wall's witnesses as we have

before.
MR. KITCHEN: And I'll provide the same
response: It's borderline nonsensical to say such a

thing when the Complaints Director has submitted an
expert on the very issue of masking from a scientific
and medical perspective, and that was in response to
Dr. Wall's experts. So I understand my friend wants to
continue to fill the record with that, but I guess I'm
going to have continue to fill the record with saying
that I don't understand how it makes any sense to say
sO.

THE CHAIR: You're both on the record on
that point, so I don't think we need --

MR. N And, Mr. Chair, I'm sorry, I
just want to make one comment, I've said this before
and I'll say it again, we called an expert because

Dr. Wall was calling experts, and we didn't introduce
Dr. . at our own initiative. It was to respond to

what we understood would be expert testimony, so I just
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wanted to be clear about that. We didn't introduce
DE:, - for anything other than to rebut the expert
witness testimony from Dr. Wall. We've covered this,
but I wanted to mention that.

THE CHAIR: Let's get back on track and
deal with Dr. [l I just had one question I would
like to ask Dr. |

The Chair Questions the Witness (Qualification)

THE CHAIR: Good morning, sir, thank you
for joining us.

Morning. Thank you.

I was just looking at your résumé and your cv, and I
noted that peer-reviewed publications, the last one is
noted as 2015. Have you shifted your focus away from
research in the last few years?

Yeah, usually most people in academia have either one
of two streams: One is research-based or
teaching-based. And so my appointment with ||l is
a teaching-based appointment.

THE CHAIR: Thank you for clarifying that.
Ruling (Qualification)

THE CHAIR: Okay, I don't know that
there's a need for us to caucus to consider approving
Dr. [l as an expert witness in the fields noted.
The College has no objection.

So, Mr. Kitchen, I'll ask you to continue with
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your direct examination of Dr. |}
MR. KITCHEN: Thank you.

I P:cviously sworn, Examined by

Mr. Kitchen

MR. KITCHEN: Dr. [l just going to
start with a couple standard questions. Do you know
Dr. Curtis Wall personally?

No.

Do you have any financial interest in the outcome of
this case?

No.

And do you understand your duty today to provide this
Tribunal with your expert knowledge and opinions in an
objective and neutral manner?

Yes.

And then the last thing is this: Do you understand
that if and when, in the likely event we're going to
have a break, you and I are not permitted to speak
until your testimony is done?

Yes.

All right, well, I'm going to start with your report.
In the second section of your report, and that starts
on page 1, you identified three factors that are
driving SARS-CoV-2 transmission and mortality and state
that those factors are, quote, non-modifiable. Now,

I'm going to ask you about the factors, but, first,




© 00 N o o B~ W N PP

T N N N T N N T e T S N e N i
o g A W N P O © 0 N o o0 M W N P O

>

O

coul d you pl ease explain what "non-nodifiable" neans?
“Non-nodi fi abl e means that they can't be changed. For
i nstance, | speak about a person -- or a person's age,
you can't change sonmeone's age or you can't change the
age structure of a population. So non-nodifiable neans
it cannot be changed by sone sort of intervention.

The first non-nodifiable factor you discuss is the
timng of peak virus transm ssion or wave of

transm ssion. You say the timng is primarily affected
by seasonal patterns. First, | want to ask you, since
your report is alnost a year old now and we're two
years in experiencing this with SARS-CoV-2, has your
opinion in this regard changed in any way since
drafting this report?

It only changed in that I'mnore certain of it. In the
| ast nine or ten nonths since | wote ny report,
there's been even nuch nore accunul ati ng evi dence to
show that SARS-CoV-2 is simlar to essentially every
other respiratory -- inportant respiratory infection in
humans, in that it follows a seasonal pattern. W can
just even see that in our Canadian data that -- and |
mentioned it in ny report, but other Coronaviruses have
their peaks in January, and across Canada, this
January, 2022, we have anot her peak of SARS-CoV-2.

Now, | know you cited to a lot of literature in your

report, of course, and you just said that there's even
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nore literature since, but can you give us an idea of
what is that literature that supports your position?
Just a -- | know you can't go into every study, but
pl ease give us an idea of what that literature is.
Speci fically about seasonal patterns?

Yes.

Yeah, so | quoted, | don't know, probably about a dozen
studies or so, yeah, at |east seven or eight, that
tal ked about or showed that SARS-CoV-2 follows a
seasonal pattern, which was fairly early, because by
the tine | wote the report, it had only been around
for just over a year, | think 15 nonths.

And so simlar to those studies, there have been
nore studies |ooking at the timng of SARS-CoV-2 in
different jurisdictions. So sone of the studies |
quoted were country-specific, others were global. And
those simlar types of studies, because we have one
nore year of data have continued to accunul ate and been
published in the peer-reviewed literature.

These are peer-reviewed academ c articles, is that a
good way to describe thenf

Correct.

And can you explain how or why these seasonal or
cyclical patterns are, in fact, non-nodifiable?
Well, the weather is non-nodifiable, and so we know,

for instance, with influenza, that it kind of usually

Dicta Court Reporting Inc.
403-531-0590
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starts in the southern hem sphere and noves to the
northern hem sphere. Maybe potentially the tine of
year or the exact tinme in the wnter, the col der
season, when the peak occurs m ght be different, m ght
be Decenber one year, mght be January the next or
February, but it's always kind of in the w nter nonths
in the northern hem sphere.

And so the climate and the tenperature is not
sonmet hing that can be changed, and that affects
multiple things. It affects how often people are
inside. It affects transmssibility, because the
relative humdity in the air affects water droplets,
whi ch is, you know, aerosol droplets is one of the --
the primary way that SARS-CoV-2 and many ot her
respiratory viruses are transmtted. So those type of
factors can't be changed, but we're going to have a
winter in the northern hem sphere every year around the
same time, you know, between Novenber and March, and so
we can expect a peak of respiratory viruses to occur in
that tinme frane.

So the theory that | ockdowns or restrictions work based
on the theory of being able to nodify that or being
able to work notw thstandi ng that?

The main -- well, the main purpose, | guess, of

| ockdowns woul d be to reduce the frequency of contacts

and then, therefore, infection, with the goal, you

Dicta Court Reporting Inc.
403-531-0590
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know, it's usually the stated purpose of not
overwhel m ng health care capacity.

But in ny second point, | talk about popul ation
density. And the nunmber of infections in a
geographical location is primarily going to be
i nfl uenced by popul ation density, and | give an exanple
of New York. Like in the first wave, there was a huge
nunber of infections in New York Cty, because it's so
popul ati on-dense, and you can't change that. You can't
take 8 mllion people in New York Gty and put themin
upstate New York, distribute them along upstate New
York. So you're still going to have 8 mllion people
in a small nunber of burrows in New York GCity, and even
t hough there's a | ockdown, you still have l|arge
apartment buildings with people in very close quarters.
So you're not nodifying the popul ation density, which
is the nost inportant factor.

So the idea behind restrictions is not that
restrictions can change that factor but that
restrictions can work notw t hstandi ng the presence of
that factor?

That's the idea. The idea would be by having a

| ockdown restriction, you're reducing the nunber of
peopl e that you would cone in contact with and,
therefore, the nunber of potential infectious contacts

or the statistical risk of sonmeone being infected.

Dicta Court Reporting Inc.
403-531-0590
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VWhat |'marguing in this and what | think sone of
what the literature clearly shows in the studies that I
quoted is that it has a negligible effect in a place
that is already popul ati on-dense.

And so you have a rural |ocation, those people
already are going to conme into contact with nmuch fewer
people. Let's just say, you know, give a nunber of 8
or somet hing per day, whereas you have a
popul ati on-dense place |ike New York City, |'mjust
thromng it out there, but you have people on a random
day comng into contact with 80 people, you know what |
mean.

And | ockdown is nodifying that slightly, like
you're taking in a rural location, 8 dow to 5, and
then New York City, 80 down to 60. You still have a
very popul ati on-dense area. Wen you go out to buy
groceries in New York City, you're passing by lots of
peopl e, and so you can't nodify that popul ation
density. And that, as | showed in the studies |
gquoted, is a very inportant factor to predict the
nunber of infections in the current wave.

The timng is going to be predicted by season.

The nunber of infections is going to be predicted by
popul ation density, and the nortality is going to be
predi cted by the age structure.

So is part of the reason why we keep getting wave after

Dicta Court Reporting Inc.
403-531-0590
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wave after wave because the cyclical pattern just can't
be stopped even by intense interventions?
Yeah, SARS-CoV-2 is now the fifth seasonal Coronavirus.
There have been four prior to SARS-CoV-2, and now it's
the fifth. And it will continue to cause infections
and waves in a seasonal pattern just |like the other
four do.

And so just like we can't prevent influenza or
ot her seasonal Coronaviruses, we can't prevent the
waves on a population level, we're not going to be able
to prevent SARS-CoV-2 waves. W haven't been able to
in the past two years, and we won't be able to going
forward
So at this point in tine, are any attenpts, any human
attenpts to try to stop SARS-CoV-2 from continuing as
the fifth Coronavirus, are they just futile?
Yeah, to stop it circulating within the comunity |ike
globally, yeah. Like trying to stop it, the whole
notion of zero COVID makes no sense. |t can be done
for short periods of tine in places |ike New Zeal and,
which can -- are literally in the mddle of the ocean
and can hi bernate thenselves fromthe rest of the
worl d. But even there, you see places |ike Australia
that were able to maintain that for periods of tineg,
but nowit's circulating in Australia |ike anywhere

else in the worl d.

Dicta Court Reporting Inc.
403-531-0590
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And so, yeah, it would be utterly futile to say
that we tried to stop the circulation of SARS-CoV-2
right now, |ike on a global level within the community.
So even if an entire nation went into, you know, a
conpl ete, you know, | ocked in your house kind of
| ockdown for a year on end, it wouldn't nmatter, because
as soon as you lifted that, Coronavirus would cone in;
Is that what you're saying?

R M. Kitchen, I'"msorry, |
don't want to interrupt, but | got the sense on the

| ast three or four questions that there's a | ot of

| ead-in, and | don't want to cranp your style here, but
| think there's a ot of |ead-in on some of these
questions. | wonder if you could consider maybe

rephrasing thema little bit.

MR KI TCHEN: That's fine.
MR KI TCHEN: Dr. I j ust give ne a
second; you've al ready answered so many of ny
questi ons.
So let's talk about the -- | nmean, you've already

touched on this, but let's talk about the third factor.
And | think I understand this better now, you say the
third non-nodifiable factor is just how old people are.
But the first question | have for you to help us
understand is what is infection fatality ratio?

Okay, let me just bring that up here on ny report.
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Yeah, it's on page -- end of page 2, it's the third
portion of that section.

So the infection fatality ratio, so that's the nunber
of people with the infection that died or the
percentage. |It's a ratio, so it would be a percentage.
And do you have any idea roughly what that is right now
w t h COvl D?

It's unchanged fromwhat | say in ny report. So in ny
report, | say that persons over 80, the IFRis
approximately a thousand tinmes greater than the IFR in
t hose under 20, and so the age of a patient is by far
the nost predictive neasure of the risk of nortality.

In your opinion, is the | FR of people above 80 nore

rel evant than the overall |FR?

Vell, | think the IFRin any age group is going to be
inmportant, so if we ook at -- if we conpare the
nortality risk in persons under 20, | think that helps

shape policy for that age group, so that's school - age
people. And we know and it's clear fromthe literature
now, it was when | wote ny report, but it's nuch
clearer now, that the actual risk of death from
SARS- CoV-2 infection is |lower for that age group,
persons under 20, than for seasonal influenza.

And so when you're considering policy in that age
group, that's inportant to look at. [It's also

important to | ook at what the IFRis in other age

Dicta Court Reporting Inc.
403-531-0590
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groups as well, but it's inportant to be able to break
that down. And so, |ikew se, when we [ook at the IFR
in persons over 80, that helps us forma policy for
t hat age group, whether it's care homes, nursing hones,
retirement homes. It matters what the IFRis in other
popul ations, but it's very helpful to break it down,
because each age group and denographic is going to have
different policy inplications, because policy
implications for a school should be very different than
a policy inplication for a nursing hone.
We've heard in the proceedings so far that the IFR
overall for all age groups for COVID is about 0.15 or
| ess now, but what we've heard, at |east at one point,
it was 0.15. Do you have any reason to agree with that
nunber ?
No, that's roughly accurate. | would say it's probably
| ower now, having gone through the Om cron wave.
QOm cron has been nuch | ess severe with regards to
nortality. There are various factors regarding that,
but, yeah, that nunber is roughly accurate. Again, it
really depends. Wen you talk about an IFRin a
sub- Saharan African country, which has a nuch | ower
popul ation, it's going to be quite different.

So in statistics, we use age -- |like there's a way
of age-standardi zi ng when you conpare different

countries, and that woul d al ways have to be done when

Dicta Court Reporting Inc.
403-531-0590
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you conpare or when you di scuss these things, because
if you calculate an I FR of the Canadi an popul ati on,
wi t hout age-standardizing it and then conparing it to
another country like say Nigeria, which is nuch
younger, you're conparing apples to oranges. And so
there's clear statistical nmethods if you want to do
t hat conpari son

And so generally, when you talk about an |IFR
overall globally, well, then you have kind of
standard -- well, what's your standard popul ation
scale, and then you nornmalize it to that. So it's not
an easy answer, but that's a roughly good ball park
nunber, but | would say it's nmaybe slightly | ower now.
kay. So if |I'munderstanding you, in sort of
nonscientific | anguage, the nore ol d people you have in
your society, the higher the IFRin that society?
Yeah, absolutely. |If you're calculating it just based
on your country, yeah.
And it's lower in Nigeria because they have less old
peopl e?
Yeah, the age structure is different. So the
proportion of, say, persons in over 70 in a younger
country, and that would often be countries in
sub- Saharan Africa or different places in Asia, it's
going to be different, yeah.

And peopl e discussed this with regard to the

Dicta Court Reporting Inc.
403-531-0590
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Omcron wave in South Africa, because the South African
popul ation is quite a bit younger, and so people
rightly said, okay, well, we need to conpare apples to
appl es here, rather than apples to oranges. And there
are standard statistical ways of kind of doing that
conparison. There -- and | won't get into that, but
you can still do it.

So when | | ook at your report, you say 95 percent --
we're in Canada -- 95 percent of deaths are in persons
over 60. So do | understand correctly then that 95
percent of what contributes to that overall IFR of 0.15
is from peopl e over 607

That's right.

So if we took those people out of the equation, instead
of 0.15, we'd have sonething that m ght |ook |ike

0. 00000 et cetera; is that accurate?

Yeah, it would be -- if you ook at the IFR of only

persons 60 and under, it's substantially |ess, yes,

that's right.
And again -- and then -- you know, it's
affected -- there are other factors, right? There are

conorbidities, and, you know, the CDC had a good study

just recently that was published that just -- that

| ooked at both age but then conorbidities as well. The
risk of death increases significantly when you go from

zero to one conorbidity and then to two and then to
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t hr ee.

So you have soneone who is over 80 with, you know,
two or three conorbidities, their risk of death is very
hi gh and substantially higher than -- orders of
magni t ude hi gher than soneone, you know, nuch younger
with no conorbidities. And, you know, statistically,
it's closer to zero once you get below a certain age
with no conorbidities; it's for all intents and
pur poses zero.

Okay. So the IFR differs dramatically over age groups
t hen?

Yes.

Now, and this has been a big issue in this hearing, the
overall IFR, was it ever nmuch higher than this 0.15
figure even in the begi nning?

Well, it's changed, so if you -- it can be tracked over
time, and what you'll see is that, very early on, it
was very high because the nunber of infections detected
was much | ower very early on because testing was
limted, but quite soon after the first wave, the IFR
cane down significantly.

So if you |l ook at the very begi nni ng when peopl e
were (I NDI SCERNIBLE) in the spring of 2020, it was
quite high, but over tinme -- | nean, you could -- there
are graphs of this, but over tine, the | FR has been

goi ng down and down and down, and actually, you know,
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quite significantly dropped in the Om cron wave,
because you have a whol e bunch of infections but
relatively fewer deaths, and so it's been going down
over tine.
That IFR rate early on, so let's say early 2020, is
that a highly reliable figure?
No, because it was -- in statistics, you know, we talk
about things like bias, Iike so that woul d be sel ection
bias. And so early on, it was only the nost evident,
so synptomatic, the sickest who were being tested, and
so you had a selection bias early on

But as wwth -- in nost things in statistics, the
| arger sanple size, the nore accurate it's going to be.
And so now that we've got, you know, hundreds of
mllions of cases worldw de that we can reliably nake a
much better estimate as to what the true IFR is.
|s it possible that, in early 2020, a very |arge nunber
of people were infected, but nobody really knew about
it?
Yes. It's hard to know that for sure, because there
are a nunber of different factors, one of which just
being limtations of testing, particularly in different
places in the world.

Even in our institution, | renmenber for the first
few weeks at least, if not longer, |ike we had quite

significant limtations on who we could test, who we
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could only run a certain nunber of tests per day. But,
yeah, there have been other studies that have been done
subsequently to say and estinmate at | east how many
other infections are there apart fromthe ones that

we' ve actually picked up with positive testing, for

I nst ance.

The estimates varied from again, the country and
various separate testing procedures or protocols, or,
you know, who can be tested, who not. Because even
here in Ontario, we've changed who's going to be
tested. Qur Chief Medical Oficer of Health says
that -- now said, you know, if you have m nor synptons
and, you know, are otherw se healthy and stuff, you
don't necessarily have to be tested, you just assune
you have COVID and stay home. So over tinme there has
been changes to testing protocols and stuff, and so
that's going to change how many people are actually
det ect i ng.

So certainly very early on, there would have been
a fair nunber of people who had the infection but were
not detected, because we know the asynptomatic rate is
about 10 to 20 percent as well, | said that as well.
So at least early on, unless they were close contacts
and simlarly infected, they probably weren't being
test ed.

Now, obviously any IFRis, | guess, concerning or
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upsetting, because that ultimtely nmeans people die,
but can you hel p us understand, give us a figure of
what woul d be considered in the nedical comunity as a
dangerously high I FR?

Vell, you know, that's a bit of a tricky question, but
like I think what we're seeing now, | think one of the
i mportant things to say with regards to the |IFR of
SARS-CoV-2 is that, overall, what we're seeing is that
the IFR i s approachi ng seasonal influenza, and seasona
influenza varies quite a bit fromyear-to-year, and
sonme years are very bad, other years aren't.

And actually they're rel ated, because what happens
is if you have a bad flu year, because many el derly
people, no matter what, are -- in the end, are going to
die of a respiratory tract infection. Canada's
greatest physician, Wlliam Gsler, kind of referred to
it as -- respiratory infections, at |east overall, as
the old man's friend. It was just kind of sonething
that just took off the elderly. So whether it's
bacterial pneunonia, influenza, Coronaviruses, the
frail elderly and, you know, with heart disease or
cancer or other things that have debilitated them it's
the heart disease or the cancer that's debilitated
them but the thing in the very end, the |ast few days,
that they mght actually die of, is going to be a

respiratory tract infection. And so it's very conmon

Dicta Court Reporting Inc.
403-531-0590




© 00 N o o B~ W N P

N N NN N NN R R R R R PR R R e
o g A W N P O © 0 N O o0 NN W N P O

O

in that age group

And so influenza, we know that if you have a bad
i nfluenza year, the next year is often going to be
light, and one of the reasons is that the previous
severe season has, unfortunately, killed many of the
nost vul nerable, and so you've now renoved a good
proportion of the nost vul nerable fromthe popul ation
and so the next year, the flu, at least in that
popul ation may be -- the IFR at | east nay be relatively
low. And so there's multiple different factors going
on here.

But what we're seeing is that now, overall, the
| FR of SARS-CoV-2 is approaching and very simlar to
seasonal influenza.

So when you say a bad year, so the IFR for influenza
fluctuates then?

Absolutely fromyear-to-year. So you -- and during
pandem c years, the IFRis going to be very high. So
iIf we're just tal king about 1919 to 1920, |like the 18
nmonths fromlate '17 to, you know -- or late 2018 to
2-thousand -- or, sorry, 1918 to 1920, during the
Spani sh the flu, the IFR would be huge, but there are
ot her years when influenza IFRis quite low. And so
you can talk about it on a yearly basis or a strain
basis, or we can talk about it over years or decades.

And if we kind of generally talk about it over years
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and decades, then the | FR of SARS-CoV-2 i s now
approaching the I FR of influenza.

But, yes, the estimated nortality of influenza
year-to-year can change by two or three tines in a
season even in Canada. And, again, that's affected by
multiple factors. One of the factors, as | said, is
t he previous year and the proportion of vul nerable
people, but it's also going to be the natural nutation,
the strains of influenza. W would call them strains.
Now, you know, we call themfor SARS-CoV-2, it's
variants, but it's the exact sane process. |It's
natural nmutation of a respiratory virus.

Ri ght, but you used the word "pandem c" in describing a
bad i nfluenza year. Are you aware of what nunber,
what -- you know, the IFR we know for |ow influenza
must be sonewhere around 0.15, but what's the nunber
roughly, for a bad influenza year or a pandenic

i nfluenza year? What's the IFRrate? | nean, you
know, it could be 50 percent, it could be 25 percent.
You know, we don't know because we don't | ook at this
on a daily basis, and so | -- you know, it would be
very hel pful to have sone sort of nunmber to work with
Yeah, | don't know the exact nunber for Spanish flu,
but the nost kind of reasonable estimates for the
Spanish flu is that between 50 and 75 mllion people

died, so we're talking an IFR in the gl obal popul ation
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was not that high, so we're talking an I FR of at | east
1 percent in that case, if not higher.

kay, so 1 percent is high?

Vell, it would be -- you know, | think the gl oba

popul ation at that point was about 2 billion, so we're
talking an I FR probably at that tinme of about 2
percent. Yeah, and these are just rough estinmates. |
know t hat the nost conservative estimates of the
nortality was about 50 mllion, so that's an exanple.
So has the I FR of COVID ever exceeded the |IFR of a bad
flu year?

Yeah, certainly early on. And with different variants
and as it starts to circulate, it's -- it doesn't
happen all the tine, but the general way a virus
circulates is that it attenuates as it goes through a
popul ation. So SARS-CoV-2 was a new virus in the human
popul ation, and there's some cross-protection from
seasonal Coronaviruses, there's some cross-imunity,
but because it's a newvirus, early on, it's going to
be nore severe.

But what we've seen, especially with the Omcron
variant, and what happens with nmany new virus
infections within a population is that they attenuate
over tine, because it's to the evolutionary advantage
of that virus to do that, because it infects nore

peopl e.
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Just |ike one of the reasons we don't see nassive
Ebol a out breaks is because it kills too nmany people too
qui ckly, and so it just burns itself out.

So we saw that with the Spanish flu. The flu we
have now is a descendant of that flu. And what
happened is, over tinme, the virus itself attenuated
itself, so as it just started passing through just
mllions of people, it becane |ess severe. And one of
the reasons for that is that -- a virus -- the
evol utionary advantage for a virus is to find kind of
t hat bal ance between causi ng sone di sease but not
killing the people too quickly, and so we've seen that
w th SARS-CoV-2 as well.

It would be expected. [It's not unexpected at al
for a variant |like Omicron to occur, because QOm cron,
for a variety of reasons, but one of the primary ones
it that it has | ess severity, infects way nore peopl e,

and that's expected.

Okay, you said early on -- | need you, if you can, to
try and give ne nonths and years -- so what would be --
you said, you know, it was severe early on, well, when

was that, and when did that period end?

Vell, we know, |ooking at the variants that there was a
variant, even -- | don't knowif | referenced it in ny
report, but there was a variant even just within the

first few weeks of the pandem c that quickly swtched.
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| can ook up the nane. It wasn't given a nane |ike

Al pha, Beta, or Delta and stuff. It was given a nane
based on the base pair change. It was 'D sonething,
sonet hing, changed to 'G sonething, | think. It was

where the nutation was. So as the variants changed,
they're going to have different IFRs, and we' ve kind of
seen that. It does seemas though Delta was a little
nore severe than, say, Al pha. But that change started
very early on, within weeks, and then we started seeing
things |i ke Al pha and then Delta and now Qm cron.

And so very early on, the IFRis going to be high,
because the nobst -- again, various reasons, but the
nost susceptible are going to be dying, and then once
you elimnate those -- the nost frail and -- who have
been infected fromthe popul ation, you al so have a | ess
frail population, and so that's one reason. | don't
want to oversinplify it here. One is inherent to the
virus itself. There's a difference between Delta and
Omcron, and so the IFRis going to change between the
variants, but the population itself is going to change.
And so if you have a conplete naive population early in
the pandem c, that's going to change once the first
wave goes through, because, all of a sudden, the
frailest population are no -- are, unfortunately, no
| onger in the popul ati on because they've died, and so

you have a popul ati on change. And these are just two
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factors.

It's conplicated. | think one of the risks, at
any point, is oversinplifying, but those are two very
i mportant factors.
Thank you. Wen did the first wave end roughly in
Canada?
Vel |, would have been the |ate spring of 2020, and
don't have the graphs ahead of ne, but | certainly
thi nk by May absol utely.
At what point did the data indicate that the IFR was no
| onger severe or high or whatever word you want to use?
You used the word "severe"; at what point did the data
indicate that the IFR was no | onger severe?
Vell, it was wwthin a couple nonths as we gathered nore
data. By the end of the first wave, the idea of the
dramatic difference in nortality between the young and
the old was evident, and by the end of that first wave,
you know, within the first kind of three nonths, we had
a rough estimate at that point of what the |IFR would
be, and then since then, it's been just trendi ng down.
Again, as nore and nore people get infected, and,
unfortunately, the -- you know, the ol dest, the
frailest have already died, the |IFR has been trending
down.
Wul d you say the official definition of a pandemc is

obj ective or subjective?
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Vll, | think any definition, you know, you can get
pedantic about it, but SARS-CoV-2 is clearly a
pandem c. Sone people define it as, you know,
affecting multiple continents. Sonme people will argue
the first pandem c was the Antonine plague in the '160s
because it occurred in Africa, Europe, and Asia. And,
at | east based on the records we have, we don't know of
any ot her infection before then that occurred on three
different continents. So it depends on how you define
your terns, but | think it's clear that SARS-CoV-2 is a
pandem c; there's no doubt about it.

s it pandem c because it's "pan" because it's gl obal ?
Vell, yeah. It cones from-- you know, "pandem c" just
cones fromthe Latin root of "pan", which is all, and
"“dermus", which is people, and so it's all people.

We've seen that. Like it's even on Antarctica. |
think this is the first pandemc in history that's been
on all seven continents.

|s there no severability criteria for determning
something is or is not a pandem c?

Yeah, you know, | think for sonething |ike seasona

i nfluenza, you have gl obal infections every year, you
have waves every year, and so you woul d tal k about
severity, so we would have a pandem c when -- in the
scientific |literature about influenza, we tal k about

antigenic drifts, which is the small changes that occur
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year to year, and then antigenic shifts, which is the
maj or changes.

And, generally, when there's an antigenic shift,
we have a pandem c because we have a significant change
in the virus, which then you have a | arge proportion of
t he popul ati on which don't have good cross-reactive
imunity. And so whether it's swine flu in 2009 or
previous pandem cs in the 20th century, like 1968 and
there's been others, but at least in influenza, yeah,
it's not occurring on -- everywhere in the world,
because that occurs every year, but it's a major change
that increases the synptomatic infectivity, so
norbidity as well as nortality.

So sone years, influenza is severe enough to be
pandem ¢ and ot her years, it's not; do | have that
right?

Correct, yeah

So you said that COVID was severe enough in the

begi nning to be, you know, at |east as bad as a
pandem ¢ influenza, but is it now at the point of
seasonal influenza? 1s that a proper way to
characterize it?

Yeah, once it becones endem c, that's a good question
Agai n, sonme of the definitions are going to be
arbitrary. You'll talk to sone experts now who w | |

say, oh, COVID s already endem c, others will say no.
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You know, a lot of people wll say, okay, with Om cron,
that's what we're seeing now, it's endem c, we have so
many people infected. And others will say, well, no,
we can't call it endem c.

There's essentially uniformagreenent that it wll
be endemc, it's just kind of defining where that's
going to be is somewhat arbitrary. But, yes,

SARS- CoV-2 will be endem c, and whether you want to say
that that's now or whether it's going to be three, six
nmonths fromnow, it's | think relatively arbitrary how
you say it. It was pandemc; it's going to be endem c.
Where you define that cutoff, | don't think it's easy
to kind of say one particular --

How | would define is that we start seeing a
different respiratory virus predom nantly, because we
haven't seen massive waves of influenza, and that's not
unusual. So like in the hospital, we see different
respiratory viruses at different tinmes, and so we have
a usual wave of influenza, say, in January, it's after
i nfl uenza | eaves that we're going to see sone of the
other inportant respiratory viruses in the waves of,
say, parainfluenza or hunman netapneunovirus.

And how | woul d define the endem c state of
SARS- CoV-2 is once we start seeing the return of waves
of other inportant respiratory viruses, maybe it's in

the spring with human netapneunovirus, | don't know,
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but once that occurs, when we're having nore cases of a
different respiratory virus, | think we can safely --
to me, that's an objective criteria of how to kind of
define the endemcity of SARS-CoV-2.

At what point in time did you becone confident that
SARS- CoV-2 was going to be endem c?

Once you have conmmunity transm ssion on every
continent, yeah. So it would have been wthin weeks of
t he pandem c.

Okay, but just to clarify then, that would place you in
January 20207

No, no. Like early April 2020.

Okay, so just to clarify, by early April 2020, you

| ooked at the data and thought this is going to be
endem c?

Yeah, absolutely.

So at that point, attenpts to conpletely stop the virus
are futile?

Yeah, absolutely.

At that point, were attenpts to slowit down
theoretically possible to work?

No. | think each different thing can be judged based
on the evidence, and that's what | do in ny report. |
think nost interventions had little or no effect, and
the evidence is bearing that out. W know that from

previous simlar infections and -- but each different
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i ntervention would have to be judged on its own nerits,
so whether it's masking or |ockdown, kind of
shelter-in-place, or, you know, testing in isolation,
each of those factors can be judged on its different
merits. But | think what we've clearly seen is that
the interventions put in place have not had a
significant effect.

And you do realize that nmany people say that they have
had a positive effect?

Yeah.

And you disagree with thenm is --

| do.

-- that fair to say?

Yeah.

And now, generally speaking, correct ne if |I'mwong,
but at least in Canada, aren't the vast mpjority, if
not all, you know, public health agencies and

gover nment bodi es and medi cal officers of health saying
that, | ook, these neasures did work over the last two
years; isn't that right?

Yeah, there's lots of people claimng that, but it can
be debated endl essly as to what actual effect they did
or did not have.

Well, at least for you personally, is there a debate
happeni ng?

Yeah, there's actually really starting to be a debate

Dicta Court Reporting Inc.
403-531-0590




© 00 N o o B~ W N P

N N NN N NN R R R R R R R R R e
o g A W N P O © 0 N o o0 M W N P O

>

both in society generally but in the academ c
literature as to what effect these different neasures
had or didn't have, and again each one needs to be

j udged based on the merits of each different

i ntervention.

But, yeah, both in the general public, | think,
globally, we're seeing an openness to debating and
seei ng what the actual risk and downsi des have been to
each individual intervention, but we're seeing that in
the academc literature as well.

I n your experience, have the public health agencies and
medi cal officers of health in Canada been open to

havi ng that debate.

You know, | think nost of the public health agencies in
Canada have had simlar strategi es and have not kind of
differed too nuch fromthenselves. | think if you | ook
at somewhere |ike Europe or the United States, which
have sim |l ar nunbers of jurisdictions, a few dozen
jurisdictions in each of themand there's been w de

di fferences, and so |looking at different states and
conparing themand | ooking at different countries in
Eur ope and conparing themcan be hel pful. But, again,
that has to be done carefully, because, as | nentioned
in m report, just doing that is the | owest |evel of
evidence, and it kind of commts the ecological fallacy

in statistics.
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But, anyway, | do see quite a change in, you
know -- for instance, right now, a big debate, you're
seeing it in all sorts of nedia, whether it's the
New York Tinmes or The Atlantic but also in the academc
literature just this week about, you know, masking
school age children. Like the New York Times and The
Atlantic, you know, having articles this week, it's
just been in the last few days, saying, yeah, the
evidence just isn't there, you know, we don't need to
be maski ng young school age children in schools. And
we' re seeing these kind of studies cone out in the
medi cal, the academc literature as well.

And | think what happened in the past is that, in
the absence of a |lot of that evidence, assunptions were
made, and we -- you know, the termfor that is called
nmedi cal reversal, and it's very difficult, once
assunptions are nmade, to reverse kind of course, and so
you're gathering a lot nore informati on now and seei ng
both the risks and benefits of various different
I nterventions.

You just tal ked about how, once assunptions are in
place, they're very difficult to reverse or change;
does that help to explain why the public health
agenci es in Canada sort of refused to listen to experts
i ke you and cease the restrictions?

Yeah, you know, there are many different reasons for
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why things occurred, yeah. You know, that's a whole

ot her topic, why one group was |istened to and one not.
But that evidence is accunul ating now, and so that's
why you're seeing a lot of jurisdictions treat this
very differently. Once that evidence is becom ng nore
and nore clear, nore and nore robust, you're seeing a

| ot | ess restrictions.

Those assunptions you nentioned, are they, for the nost
part, false or wong or inaccurate?

Wll, again, it really depends on what you're talking
about | think. |If you talk about, say, again masking
children, there's next to no studies in that. W can
tal k about studies in masking adults. The masking of
heal thy children, there was just no studies prior to

t he pandem c, but the assunption is, well, masks are
good for health care workers in high-risk settings,

t hey nmust be good for children.

And as evi dence accumnul ates, there should have
been nore. There -- no random zed control trials of
children were done in the pandem c when they shoul d
have been, they shoul d have done cl uster-random zed
trials of different schools and cl assroons, just |ike
they did the cluster-random zed trial in Bangl adesh,
and then we could have quantitated. But the assunption
was made, oh, they nust be good, so we're going to do

it, but then as the evidence accunul ates, we |earn nore
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that there is no benefit, and so we shouldn't be doing
it.

In fact, there's lots of harns with regards,
particularly, with enotional and cognitive learning in
children if you mask both the children and the
t eachers.

Now, I"'mgoing to ask you a little bit about one of

t hose assunptions, and that's asynptomatic

transm ssion. So this is on page 3 of your report, the
third section. You say in your report that the rates
of transm ssion from asynptonmati c persons is
substantially less than from synptomatic persons. So
the first question | have for you, of course, is has
the data or your opinion changed on that in the | ast
year ?

No, it has not changed.

Now, what do you nean by "substantially less"? Gve us
an idea of how nmuch | ess asynptomatic transm ssion is
than synptomati c.

Vell, | note a nunber of studies, but | think the nost

i mportant one woul d be study 53, because it's a

net a- anal ysi s of household transm ssion, and househol d
transmssion is, by far, the nost inportant |ocation of
transm ssion. So sone estimates are as high as 80
percent of all transm ssion occurs wthin the

househol d, and that makes sense, this is where people
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are inintimte contact with each other. So this study
| think is very hel pful and very reliable.

So it's | ooking at househol d transm ssion, which
is the nost inportant factor or place where
transm ssion occurs. It had a | arge nunber of
participants, close to 80,000, and the difference
between -- and it can be controlled. Like a household
is kind of like a unit, and so, again, | think this was
a very good study and very representative of the
literature and reliable, and it showed that the
di fference between synptomatic transm ssion and
asynptomati c transm ssion was about 25 tinmes. And so |
think that would be where I would -- you know, get that

word "substantial".

Thank you.

THE CHAI R M. Kitchen --

MR. Kl TCHEN Yes.

THE CHAI R: -- | just wonder, is there a

point, a |logical point in your approach where we could
take a short break?

MR Kl TCHEN: Yes, | was planning to after

finished asynptomatic transm ssion, and | don't think

|"mgoing to be on that very nuch | onger --

THE CHAI R Ckay, thank you.
MR. Kl TCHEN -- so just a couple nore
m nut es.
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Q MR KITCHEN: Dr. I you further say

that asynptomatic transm ssion does not warrant being
consi dered a significant contributor to the overal
transm ssi on burden. Now, maybe that's obvi ous based
on what you just said, but can you just explain why
that's your opinion?

So it can be -- ny opinion can be considered in a
nunber of domains. The first is just the nunber
itself. So if we're talking about something that's 25
times less inportant, | think that's one domain. The
ot her donmain, you know, relates to the point we've

al ready discussed, which is the fact that the virus is
going to be around forever, and kind of related to that
is the idea of treating an asynptomatic person as

di seased. | think that has huge, kind of noral,

phi | osophi cal, whatever inplications. And so you have
sonmet hing that's going to be around forever, you can't
treat the entire popul ation, you know asynptomatic, as
potentially infected with regards -- just on a noral --
in my opinion, of course, but on a philosophical |evel,
you can't -- it's dangerous | think, societally, to be
treating everybody who otherw se | ooks healthy as a
potential germcarrier for an infection that's w dely
preval ent and going to be around forever.

But is it, nonetheless, scientifically accurate?

What's scientifically accurate?
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That there are a | arge nunber of asynptomatic healthy
peopl e goi ng around that, you know, are harbouring
sonmet hing that can nmake people really sick, and they're
likely to transmt it even though they're healthy?
Vell, | think it's just best to use nunbers like | use
inm report. Like I think the best evidence that we
have is that asynptomatic transmssion is 25 tinmes |ess
t han synptomatic transm ssion, and to nme, that -- you
know, that's -- statistically that's a relatively |arge
nunber. |'mhappy to call that substantially
different.

So it's not a good assunption that -- that nost healthy
peopl e could transmt this thing?

No, | don't think it's justified, based on the

evi dence, that we should be treating every healthy
asynptomati c person as a potential -- potentially
infected with SARS-CoV-2. You know, | think -- again,
everything to be qualified, if you're tal king about
soneone who is in very close contact, you know, of
course. And so, of course, there's going to be
exceptions to the rule, but it just proves the rule.

But | think, generally, at a population level, | don't
think the evidence warrants treating everybody in the
popul ati on who is asynptomatic as a potenti al

transm ssion risk for SARS-CoV-2

Now, |I'mgoing to cone to nmasking after the break, but
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just help me out, isn't that the assumption behind
mandatory masking of all healthy people? Like
(INDISCERNIBLE) --

That's -- yeah, that's certainly one of the assumptions
for masking the healthy general public, absolutely.
Almost done before we break. Now, as you know, Dr. .
on page 6 of his report says your opinion regarding
asymptomatic transmission is, quote, contradicted by a
CDC report which says that 60 percent of COVID
transmission is asymptomatic. Now, Dr. . does not
provide the citation for this report, but are you aware
of what report he is referring to?

No, I'm not aware.

Do you find that strange that he didn't cite to the
report?

Well, I can't comment specifically on that, but
generally if you're going to cite a number or a
statistic or discuss a number or statistic in either
the academic literature or a formal document such as
this, you would provide a reference, like I did with
all of mine.

Well, do you think the -- I guess you've already
answered this, but, just to clarify, do you think the
balance of the scientific literature that is available
supports your opinion that symptomatic transmission is

way more prevalent than asymptomatic?
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Yes, that's what | state in ny report, and I don't --
ny opi nion has not changed, that synptomatic
transm ssion is substantially nore inportant than

asynpt omati c transm ssi on.

MR. Kl TCHEN: So that's it for me for the --
you know, we can break now, and then I'l| have sone
nore when we conme back. |'m you know, probably

hal fway through, maybe a little |less, but close to

hal fway t hrough.

THE CHAI R Ckay. Thank you, M. Kitchen.
And, Dr. |l e re going to take a 15-m nute break,
and you can put your connection -- you can nute and
turn your canera off during this period, but please
don't break the connection to the neeting and don't
speak with M. Kitchen, and we will see everybody in 15

mnutes. 25 to 11 | think.

( ADJ OURNNVENT)

THE CHAI R M. Kitchen, the floor is
yours once again; we'll resume your direct exam nation
of Or. N

MR KI TCHEN: Thank you.

MR, KI TCHEN: Dr. I frompages 3 to 5

of your report, you discuss the evidence for | ockdown
nmeasures, generally speaking, including physical
di stancing. Prior to the year 2020, was there nuch

scientific evidence or academic literature in support
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of the effectiveness of physical distancing?
No, there was essentially none, and that -- | think I
gave a quote in -- yeah, there's a systematic review
published in -- it was a Cochrane systenatic review,
and towards the end of page 4, | quote: (as read)

There was only one random zed control | ed

trial of quarantine and no trials of

screening and (I NDI SCERNI BLE) or for physi cal

di st anci ng.
So the highest |evel of evidence, as | discussed in
ot her parts of my report, are random zed controll ed
trials or neta-anal ysis of random zed controll ed
trials, and there was just none of that evidence with
regards to various | ockdown neasures prior to the
pandem c.

| can discuss that one random zed trial that they
di scuss there, but -- in a quote. There was a
random zed controlled trial in influenza in Japanese
persons. \What they basically random zed Japanese
workers to is that honme quarantine while they were
synptomatic or not. And what it found is it had no
significant difference on overall rates of influenza.

So what happened is these Japanese workers, who
were quarantined at honme, did -- their offices, their
co-workers had | ower rates of influenza, but it was

count er - bal anced by higher rates of influenza within
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t hese quarantine workers' famlies. And so in the end,
it made no overall difference, because it just shifted
the nunber of infections fromone place to the other.

And there are sone interesting papers out there to
suggest the sanme thing happened in COVID 19, because
t he household is already the highest -- or the nost
likely case -- a place of transm ssion, when you have a
whol e bunch of people sheltering in place, either
you're just transferring infections fromone place to
the other, or, in fact, there's sone people that would
argue that infections may have been increased because
of that.

Particularly in congregate settings, because
you're -- places like nursing honmes, group hones, other
pl aces where people are living but within close
proximty to others that we have these shelter-in-place
restrictions, it may actually increase the nunbers of
i nfection.

But, again, the evidence there isn't clear.
There's |l ots of people kind of debating that, but prior
to COVID- 19, there was essentially no evidence for the
positive effect of various different |ockdown neasures,
i ncl udi ng physical distancing, isolation -- or, you
know, sheltering in place.

Sois it basically there was a hypothesis that this

could work, and then that hypothesis was inpl enented;
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is that sort of what happened back in the -- you know,
early 2020 in Canada?
Yeah, there are a lot of different things going on
here, |I'm happy to tal k about that, but, nunber one, a
| ot of the decisions were based on nodelling. And as
part of my Masters, |'ve done sone nodelling courses.

And one of the key nmetrics in nodelling is this
factor called Beta, which is just the average nunber of
interactions a person in the nodel is going to have
with other people. And by changing that one nunber in
nodel ling, at |east, you can change the size of waves
or the nunber of infections and things |ike that.

So because a | ot of decisions were based on
nodel ling, and that one factor is so inportant in the
nodel ling, the idea was if we can decrease the nunber
of interactions people have with ot her people, then
we're going to greatly decrease the nunber of
infections. Again, | think there's various problens
with that: Nunber one, the idea that nost transm ssion
occurs in households and kind of really isn't
considered in that; nunber two, as | tal ked about in
popul ation density, in very popul ati on-dense ar eas,
even sheltering at home, you're actually not reducing
the nunber of -- significantly reducing the nunber of
peopl e, other people you are going to interact wth,

because you're still going out to wal k your dog, you're
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still going to the grocery store. You know, if I'min
downt own Toronto, and |I'm wal king two bl ocks to the
nearest grocery store, I'minteracting wwth a lot of --
I'"'mgoing by a | ot of people, and -- anyway. So that's
one thing nunber one.

Then the other issue is that policies were
going -- at least early on, very early on, were going
to be heavily influenced by what happened with
SARS- CoV-1. And what happened with that infection is
that various different quarantine -- there were no
| ockdowns, but that infection was able to be controlled
with various public health neasures, nostly just the
usual stuff: Sick patients are kind of quarantined to
| earn better; testing and tracing, so testing and
tracing all of their contacts. But that infection,
didn't last long, occurred -- recurred briefly in
various places |like Singapore and different cities in
Chi na and stuff.

But I think early on, because it wasn't that |ong
ago, it was | think only 16 years previous, a |lot of
the policy was heavily influenced fromthat, and
pandem cs have a deep kind of social history, right?

Li ke when you talk about things |ike the Bl ack Deat h,
in alot of places in Europe, you know 50 percent of
the popul ation died fromthat pandem c and from pl ague,

and there have been many others and stuff as well.
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So deep wthin the societal consciousness, you
know, there's fear of major infections. And in sone
cases, in different infections historically, |ockdown
or | ockdown-I|i ke neasures have worked, and you think of
things like small pox and quarantine. So you had, you
know, a boat with -- you know, you think of 1720s
Boston, and there's evidence, you know, of this, you
have a -- and there's no small pox in Boston, but you
have a boat com ng in over from England where there's
people with smallpox on it, well, that boat is
quarantined, it's |ocked down in the harbour for
several weeks until there's no nore transm ssion of
smal | pox. And | can give nmany other exanples from
hi story.

And so it's a conplicated issue with regards to
| ockdown, quarantine, things like that, so | think
those are kind of the three main ones that | just
addr essed.

Thank you. | nean, | guess you've touched on this, but
just to be specific, has the evidence, you know, over
the last two years substantiated the theory that

physi cal distancing is effective?

No, but, again, it's a hotly debated topic because we
don't have the best evidence. The best evidence is
random zed controlled trials, and those trials could

have been done. And, in fact, in small instances, they
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have.

So nost of the evidence, what we're doing is
ecol ogi cal studies, so conparing one jurisdiction to
the other. And as | nentioned with regards to masks,
there's all sorts of statistical problenms with that.

And, you know, debating various different | ockdown
neasures kind of wth the type of evidence we have is a
whol e ot her discussion, but the best evidence,
random zed controlled trials, which should be done for
everything, we just don't have that evidence.

But | give an exanple of one that was done, and
it's sonmething that should have been done nore, so in
Massachusetts, they did a random zed controlled trial
of school children of 3-feet distancing versus 6-feet
di stancing, and there was no difference. GCkay, so it
was a cluster-random zed trial, much Iike the
Bangl adeshi mask study, so you random zed cl assroons
versus -- rather than people. That's the standard way
of doing this type of intervention. And they showed
that there's no difference between 3 feet and 6 feet.

And so that study kind of proved the point that
that type of study can be done and shoul d have been
done everywhere throughout the pandem c, |ooking at a
variety of different interventions. And when that type
of study is done, what it wll show, and what it showed

prior to, as | tal ked about with that Japanese worker
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study in influenza, which I think was 2010 or so,
somewhere around there, when those types of studies are
done prior to COVID and the very few that have been
done during, they don't show nmuch of an effect of these
di fferent | ockdown-type procedures.

Thank you. Now, | want to ask you sone questions about
masks. On page 5 of your report, your section on the
evi dence regardi ng masks, you refer to, quote, healthy
people, and | think we've touched on this, but just to
be clear, for you is asynptonatic the sane as heal thy?
Well, asynptomatic, | think you're -- yes, | guess.
Again, it's depends on how you define your terns. |If
we're tal king asynptomatic with regards to SARS- CoV- 2,
they coul d be unhealthy otherwi se. They could have
heart failure and di abetes and advanced-stage cancer; |
woul dn't call them healthy, but they' re asynptomatic
with regards to respiratory synptomns.

So healthy in regards to not having cold flu synptons?
Ri ght, yeah

Okay. |Is a mandate that all chiropractors wear a mask
at all tinmes in their office, is that effectively a
mandate that all asynptomatic chiropractors wear a nmask
at all times in their office?

R "' mgoing to have to object to
that, M. Kitchen. | think that's a pretty centra

question for the Hearing Tribunal to decide.
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MR. Kl TCHEN: Well, you're going to have to
expl ain that.

R Wll, we can't ask this

wi tness to comrent on the College's mandate and its
broader inplications of it. | think your question is a

[ittle too broad, M. Kitchen.

MR. KI TCHEN: Well, 1'lIl rephrase it again,
just -- not rephrase it, but say it again, because |I'm
struggling with that. |I'masking himis it logically

accurate that a nandate that all chiropractors wear
masks at all tinmes in their office is a nandate that

all asynptomatic chiropractors wear a nask at all tines
intheir office? I'masking if those two things are
logically equitable. That's got nothing to do wth any
determ nation that the Tribunal has to nake.

R T | guess you can take this
witness to the Pandenmic Directive, M. Kitchen, and you
could ask himto coment on that, but |I'mnot sure |
agree with you. | think that that's a broader question
that goes to | think one of the conclusions the
Tribunal is going to have to nake based on the issues
you are rai sing.

MR. Kl TCHEN: That being --

THE CHAI R M. Kitchen, the first part of
your question is all chiropractors, right?

MR.  KI TCHEN: Right. And I, you know -- |
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t hought this was not contentious. Maybe ny friend can
tell me. | nean, as far as | know, there's no
di sagreenent here that the Pandem c Directive says that
all chiropractors nust wear a nmask at all tines while
in their office.

Do you take issue with ny characterizati on,
M.
R The Pandenmic Directive says
what it says in terns of chiropractors having to wear
masks when they treat patients. But | think, in
fairness, you' d have to take this witness to the actual
wording in the Pandem c Directive and ask hi mwhat his
interpretation of it is, and | mght have sone

obj ections | suppose to that. But | think your

question, as it's framed, | just think is too
general --

MR. Kl TCHEN Ckay.

R T -- or relates to one of the

I ssues this Tribunal's going to have to deci de on.
| don't have a problemw th you aski ng questions

about maski ng and asynptomatic patients, you know,

that's not -- I'"'mnot going to object to that, of
cour se.
MR. Kl TCHEN: Wll, do you have any

objections to ne reading to himwhat the directive says

in that portion?
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MR. _ | don't think I would. |

think I would have objections to you asking hi mabout
the -- | want to say it, how that applies in the

chiropractic office vis-a-vis a chiropractor and

patients.

MR, KI TCHEN: Well, at least for this
guestion, |I'mnot asking.

R Yeah. Well, as | said, |

think it's probably better to take himto the Pandem c
Directive if you want to ask questions about the

meani ng and intent of the Pandemic Directive. That's
all 1"msaying here is it just seens to ne that this is
alittle bit of a bigger picture issue that the
Tribunal's going to have to deci de on.

THE CHAI R Wuld it be possible to put
that directive up on the screen?

MR KI TCHEN: | don't know if Ns. | can
do that quickly. The only reason | don't want to --

["mjust trying to save tine.

R And, M. Kitchen, you know, it
says what it says --

MR KI TCHEN Yeah.

R T -- I'mnot -- if you want to

ask your client about whether he thinks that directive
I's, you know, scientifically supported, you've been

doi ng that already, | suppose, indirectly; I'mjust a
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little concerned about saying -- you know, asking him
to draw a conclusion about this specific directive in
the context of, | guess, the charges that are in front
of the Tribunal

MR KI TCHEN: Vll, let me ask a series of
open- ended questions, and maybe we can resol ve this.
MR, KI TCHEN: Dr. I -- nv friend can
intervene if he thinks this is a problem-- but there
are approximately 1150 regul ated chiropractors in

Al berta. That's sonmewhere in the record; | don't think
that's contentious. |Is it possible that -- well, is it
possible that all of themare going to be synptomatic
at exactly the same tinme?

| don't totally understand the question, but obviously
not; | don't think there would be 1100 peopl e
synptomatic at the sanme tine.

And | can tell you this because it's in the record, |
don't think it's contentious, chiropractors are not
actually in the directive. | can't say precisely right
now. Certainly in the relevant tine period here which
we're tal king about, which is about May 2020 to
Decenber 2020, chiropractors weren't, in fact, allowed
to be in their office if they were synptomatic, okay?
So if there's arequirenent -- and I'Il read it to you
if | have to, but, again, | don't think I'm

m scharacterizing it -- if there's a requirenment that
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chiropractors wear a mask while in their office
treating patients, and that requirenent is static or
universal, is that not a requirenent that asynptomatic
chiropractors wear a mask at all times in their office
when they're treating their patients?

So fromwhat | understand fromthe question, |'mnot
again entirely sure, but it sounds like the directive
says that chiropractors may not practice or be in their
office if they're asynptomatic [sic], and presumably
that's the sane for their patients as well with regards
to COVID synptons; and so | think the question then is
if they're not allowed to be in their office or
practicing -- seeing patients, if they' re synptomati c,
then, by definition, they're wearing a mask as

asynpt omati c persons while performng the chiropractic.
|s that correct? And so that's what you're asking?
That's what |'m asking, yes.

Yes, okay.

' mgoing to ask you a few questions about health care
settings and non-health care settings, but let's first
tal k about non-health care settings. You say in your
report that when limted to the strongest types of

evi dence, RCTs as we've discussed, there is no evidence
i n support of healthy or asynptomatic people wearing
masks in non-health care settings. You've already

expl ained all that.
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Just to clarify, because I know that, you know,
this is an issue with Dr. - there are multiple
peer-reviewed publications that support your position
on that?

Yes, so as I state in my report, pages -- and page 5
primarily, so prior to COVID, there was studies of
randomized controlled trials of masking asymptomatic
persons. Most of the studies were relatively small.
Some showed marginal benefit, others didn't. And when
those -- when randomized controlled trials are put
together and all of the evidence and all of the
patients are compared in one big group, it's called
meta-analysis. And there's three meta-analyses, all of
them done just prior to COVID, in fact, one of them,
the Cochrane review, done during COVID but was only
including studies done prior to COVID that showed there
was no difference.

And so that's what happens, when you have
randomized -- and the randomized controlled trials
looking at masking healthy people primarily to prevent
influenza were relatively small, and they're
contradictory. Some would say, yeah, there's some
marginal benefit, others no.

And so the standard way of kind of deciding the
issue is a meta-analysis. And three meta-analyses said

that the bottom line is that there is no evidence of
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maski ng healthy persons in the community to prevent
respiratory tract infection, and that was primarily
i nfluenza, but not -- see, that's tricky, it was
primarily influenza, but it was influenza-like illness,
LI, which is a very standard, nore or |ess synptomatic
definition than a | aboratory based definition, because
never in history have we done such extensive testing on
a respiratory virus than we've done on SARS- CoV- 2,
CoOvl D 19.
Now, to your know edge, have there been RCTs done since
witing your report, you know, on masking in the
context of COvID?
Yeah, so in my report, | nmention one random zed
controlled trial done early in Denmark --
Yeah.
-- with regards to masking, and it showed no
significant difference. And since then, there has --
there's been two perforned, one of -- so one was in
Africa, | forget the exact country, that has -- even
the prelimnary results haven't been published, but it
just finished I think in Novenber, Quinea-Bissau |
think is where it -- anyway, | don't want to say for
sure -- but it was a -- | think a large
cluster-random zed trial as well.

But there was a | arge study that's been di scussed

in the nedia for the |last few nonths, done in
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Bangl adesh. It was a cluster-random zed trial of over
300, 000 persons in Bangl adesh. And so what they did is
they random zed villages to wearing masks or not,

rat her than persons, but the nunber of -- total nunber
of peopl e was over 300, 000.

It's interesting that study was finished |ast
sumrer and published on the study investigator's
website | think at |east Septenber 1st, but it hasn't,
as far as |'maware, even appeared in a preprint form
much | ess peer-reviewed literature, but it's wdely
di scussed in the nedia, and there are certainly sone
concl usions that can be taken fromthe data that's
avai |l abl e.

And what woul d those concl usi ons be?

So the bottom|ine conclusions were that -- so they
cluster-random zed sone villages to cloth nmasks and
some villages to nmedical masks, and the overal
benefit, if you include both those groups, was very
small. So the absolute risk reduction -- | can just
bring it up here -- the absolute risk reduction was
from.76 percent down to .69 percent, so a 0.7 percent
reduction. That's the absolute risk reduction.

So what that says is that -- and so there's sone
i mportant features to consider when we're tal king about
this study. One of the nost inportant things is what

was the primary end point. So the primary end point
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was not death, was not hospitalization -- at least in
the initial report, they don't even nention that -- the
primary end point was serologically confirnmed synptons,
so people who had synptons of COVID and then had a
serol ogy test indicating that they had the infection.
Ckay, so it's really produced -- it's really a study of
where the end point is infection, okay?

And in the control group, no masks. The rate of
i nfection was .76 percent, and in the treatnent group,
overall, it was .69. So relatively |ow rates of
infection in both, but then we can conpare them So
that's inportant.

But then when they broke that down into the
treatnent, and they broke it down into cloth masks
versus nedi cal nmasks, the cloth masks actually had no
effect, no benefit whatsoever statistically. And then
when they | ook at surgical nasks only conpared to
control, which is no nasks; in controls, again, it was
.76 percent, in surgical mask villages, it was .67
percent. So for an absolute risk reduction of .9
per cent .

And in random zed controlled trials, the absolute
risk reduction is a very inportant nunber, because when
we take the inverse of it, so we just 1 divided by the
absolute risk reduction, we get what's called the

nunber needed to treat; so if we did the sanme thing in
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the study that they did, how many people woul d we need
to treat without intervention to get one effect.

So if we take .09 percent and do the inverse of
it, it's approximately 1100, just over 1100. And so
what you need to do is take 0.009 and then take the
inverse. So 1 divided by 0.009, you get 1100, okay?
And so what that said -- and the study went on for
ei ght weeks; you can find that in the "Mthods".

So what that tells us is we need to -- in a
general heal thy popul ation, we need to have 1100 people
wear a mask for eight weeks to prevent one infection,
not one death, not one hospitalization, but one
infection. So 1100 people wearing a mask for eight
weeks to prevent one infection, and that's a remarkably
hi gh nunber. Like if there's any sort of intervention
that we're studying in cardiology or infectious
di seases or, you know, in ny -- like with antibiotics
and bacteria or, you know, cardiol ogy, that nunber is
remar kably high. Generally sonething over -- between
50 to 100 is high, but anything over that -- like
anyt hi ng under 50 woul d be kind of | ow.

And it's not a hard outcone. It's always
I nportant to say what's the outcone. And maybe it is
wort h maski ng 1100 people for eight weeks to prevent
one death, but it's not; it's masking 1100 for eight

weeks to prevent one infection.
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So that's the best evidence we have in SARS-CoV-2
Thank you. Now, on this vein, Dr. . compared
conducting RCTs on masking in the context of COVID and
health care workers to conducting RCTs on parachutes in
the context of people jumping out of airplanes. You're
aware of that, right?

Yeah, I read that.

What's the likelihood that a person who jumps out of a
plane without a parachute will live?

Presumably zero.

What's the likelihood that a person who contracts COVID
will live?

Depends on the age group, but, overall, in all persons,
it's probably over 99 percent.

Is it reasonable to compare the strength of evidence in
support of the effectiveness of parachutes to the
strength of the evidence in support of the
effectiveness of masks?

No, not at all. This is how we answer questions in
medicine; we do randomized controlled trials, and those
randomized controlled trials have been done with masks
and health care workers in lots of other contexts,
including other important infections like influenza.

Yeah, there have been randomized controlled trials
looking at is a cloth mask similar to a medical mask in

health care workers in influenza, and it showed cloth




© 00 N oo o B~ W DN P

N DN D D DD DNN P P PP PP, PR
o o0 A~ W DN B O © 00 N o 0o A W N+, O

masks -- and just that study too, | don't know, it was
done 10, 15 years ago, showed cloth nasks are -- yeah,
cloth masks were useless for health care workers. The
medi cal mask was better for the health care worker
taking care of a patient with influenza.

W' ve | ooked at masks in a | ot of surgical
contexts. So there's lots of places in the hospital,
especially -- like prior to COVID, there's a | ot of
pl aces in the hospital, a |ot of contexts, where nasks
were not indicated, and it was studied. Yeah, | think
a lot of surgical indications, they' ve tried to prevent
surgical site infections with wearing nmasks, and there
was no benefit.

We've | ooked at a ot of -- sone pretty good
studi es published in the New Engl and Journal and JAMA |
think, again prior to COVID, in the context of
i nfl uenza or influenza-like illness, conparing N95s to
surgi cal masks for health care workers taking care of
persons with ILI, the nost -- prinme-nost influenza, and
there was no difference, and so --

And | know that one of the main authors of that
study was at McMaster, Mark Loeb, and he tried to do a
random zed controlled trial in COVID, but just there
was such a default assunption that N95s woul d be better
for treatnent of COVID that, as far as |I'm aware, that

they were not able to actually do that study, because
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the assumption was made, even though I think in the
absence of evidence, what you do look at is similar
context, and in this case, similar context done by the
same authors, looking at N95s versus surgical masks in
the context of influenza showed that there was no
difference. And so I think it was very reasonable,
from a clinical equipoise, statistical equipoise to
ethics to do that study in SARS-CoV-2 as well.

So there's been lots of randomized controlled
trials in health care workers to define who and who
does not need to wear a mask, and who and who does not
need to wear certain types of masks, lots of areas
where masks are not needed for health care workers,
including in infections, think of things like
c. difficile or MRSA, we don't mask health care
workers, but we make them gown and glove because of the
route of transmission is not the respiratory tract.
Dr. . is adamant that mandatory masking in a health
care setting prevents the spread of COVID, although
he's less certain about community settings. You refer
to a large body of evidence in your report that
mandatory masking of healthy people does not work at
all in community settings, we've been discussing that,
but do you have any reason to think that although
masking of healthy people is completely ineffective in

community settings, it might, nonetheless, be highly
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effective in health care settings as Dr. . says?
Sorry, I was looking at my report. Can you just
restate that?

Sure. So, you know, Dr. . says, look, they're really
effective in health care settings, probably effective,
but less effective in community settings. That's
basically his position. Your position, in your report,
is that, well, look, it's completely ineffective in the
healthy community, in the non-health care setting. So
even though that's your opinion, and you have all this
scientific evidence to back it up, do you, nonetheless,
think that Dr. . might be right in that, even though
it's not effective at all in the community setting, it
could be really effective in the health care setting?
Well, yeah, masks are effective in the health care
setting, if that's what you're asking. Masks are
effective in a health care setting, yeah, because it's
been studied, but, again, it's totally
context-dependent. And everything is context-dependant
and should be studied with regards to its context. So
we know, because we did the studies, that for taking
care of influenza patients, health care workers should
wear a medical mask, which is a three-ply mask. It was
compared in a randomized controlled trial to cloth
masks, and it was superior, and it was control -- and

it was compared in multiple randomized controlled
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trials to N95s, and there was no difference. So an N95
was not needed, so a nedical mask, no worse then an N95
nmedi cal mask, no -- certain better than cloth, and so
that context is clearly established. Health care

wor kers taking care of patients who have influenza-like
i1l ness should wear a nedi cal nask.

And so -- and there is definitely context in the
heal th care environnent where masks have shown, through
random zed controlled trials, which are the highest
| evel there is, that they're helpful, they're
beneficial, but that evidence just does not exist in a
community setting.

And al so prior to COVID, studies have been done in
other health care settings wwthin the hospital with
ot her types of infections that show that nasks aren't
uni versally necessary all the tine, and it's totally
cont ext dependent.

Right, so the effectiveness of the masks is dependent
on the context of there being interactions between a
synptomatic patient and a health care worker?

That's correct.

Let ne ask you a few questions about, you know, the
issue with health care settings and non-health care
settings, and | know we've touched on this, but in a
health care setting like a hospital, are there a |large

nunber of synptomatic peopl e expected to be present?
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Yeah, absolutely. That's -- hospitals are -- have

| ots, very high rates of synptomatic persons, and,
again, it dependents on what you're tal king about.

Just unheal thy, yeah, they have all sorts of aches and
pai ns, and, you know, heart attack, stroke, the -- but
al so synptons fromrespiratory virus, and, again, it's
going to depend on the season, because, in the mddle
of the sumer, we don't really see nuch vira
respiratory -- viral respiratory tract illness, but we
do see that, you know, in the winter nonths. So,
again, it's going to depend on those other factors that
| tal ked about as well.

And that's been your experience working at the hospita
you work at?

Yeah.

And, forgive ne, but hospitals are -- are they designed
to receive patients synptomatic with a potentially
infectious illness?

Yeah, there are other factors other than nmasks,
obviously, there's ventilation, there's how roons and
war ds are designed, there's cleaning, so |ots of

evi dence about different cleaning things. So, you
know, we have three main types of cleaners:
Ammoni um type cl eaners and bl each-type cl eaners and
peroxi de; we tal k about each of the different pros and

cons of those, so -- and then different types of
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ventilation systens: You have negative-pressure
ventilation for certain infections |ike tubercul osis
that are not required for other inportant respiratory
infections |ike influenza.

Yeah, you have kind of distance between patients,
whet her they're in their own room or whether they can
be divided by, you know, just a screen; you have other
personal protective equi pnment |ike gloves or gowns.
Yeah, there's a variety of different factors that are
built into kind of the design and how a hospital works.
Are there any inportant differences between a setting,
a health care setting or any setting, where synptomatic
people are regularly present and then a setting where
synptomati c people are not present and only
asynpt omati c people are present?

Yeah, | think so. Like, you know, there's -- | think
of something like a hospital, even in that case, you
know, there would be scenarios where it doesn't nake
sense to have everybody masked, even in the context of
CoOvID. Like if you have an outpatient clinic, say a
mental health clinic, where you have a psychiatrist,
who i s obviously healthy, he or she is not allowed to
cone to work if they have synptons, and a healt hy
patient, you know, let's say with sone anxiety issues,
and there's cognitive behavioural therapy, which is --

you know, they're tal king, you have a context |ike
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that, it's occurring in a hospital, but really that
context, froma transm ssion risk point of view, can be
considered |i ke any other context within the

popul ation; and so you have themsitting 3 feet apart,
they're just talking, they're both healthy, the risk of
transmssion, | wuld say it's even | ess than, say,

that patient after discussing anxiety issues with the
psychiatrist, going and getting their hair cut, because
the person trimmng their hair or giving thema haircut
Is actually closer to themthan the psychiatrist.

And so even within the hospital, it's conpletely
cont ext -dependent. Even in kind of health care
settings, it can be a relatively arbitrary definition
Yeah, it occurs in a hospital, but what's the actual
risk, like how are these people physically relating to
each other, what are their synptons, and what's the
actual risk?

So | would argue that the actual risk for the
scenario | provided, you know, would be the sane as
essentially a simlar type of scenario within the
general public. Wereas it's conpletely different if
you have synptomatic people on a ward that then -- the
benefit of masking is theoretically there but then also
proven by previous random zed controlled trials and
i nfl uenza di sease.

Thank you. Dr. | “here you work, are you
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currently required to where a mask because of COVID
even when you're asynptonmatic?

Yes.

And are there any simlar or extra requirenents from
the CPSO to wear a mask because of COVID even when
you're asynptonmatic?

|'mnot sure. |I'mnot sure entirely what you're
asking, but I think nost of the policies that I would
follow, because I'min infectious diseases, so I'm
taking care of COVID patients and stuff, so | think
nost of the policies would be frommny hospital rather
than the CPSO. Yeah. Sorry, I'mjust not entirely
sure what you're asking there.

Well, | nean, certainly the general understanding is
that nost regul atory bodi es, health professional

regul atory bodies across the province have fairly
sweepi ng requirenents that their nenbers wear masks
regardl ess of their synptons. You know, the Coll ege of
Chiropractors has it, the Coll ege of Physicians and
Surgeons of Alberta has it. So |I'mjust asking if
you're aware if the College of Physicians and Surgeons
of Ontario has a requirenent |ike that.

Oh, I'msure they do, yeah. Yeah, and it probably
doesn't really inpact ne because |I'd be doing it
anyway, taking care of patients with infections, so --

but, yes, I'"'msure they do. | haven't read it in
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detail, but it wouldn't inpact ne like it m ght inpact
some ot her people who wouldn't routinely be wearing a
mask anyway in the course of their work.

Okay, so do you now wear a mask a whole | ot nore now
than you used to prior to COVID just because of the
type of work you do?

Yeah, absolutely. Yeah, | have to wear a mask in al
contexts now, whereas before, it was context-dependent.
And do you think the requirenments now are equal ly
rational or equally logical to what they were before
when they were context-specific?

Well, as | discussed earlier, the evidence base is not
there. And as | discussed earlier prior to COVID, the
requi renment or need for masking, different types of
maski ng was based on the context. And in many of those
scenarios, it was actually studied, the nost inportant
scenarios, things like TB and influenza. So now
there's a requirenment for masking in every context, but
it's not substantiated by evidence.

In the new context, where you are required to wear a
mask, do you, in fact, wear a nmask even though you
didn't used to before COVID?

Yes, | wear a nask at all tines when I|'min the
hospital. But the type of mask | wear is still
different based on the context. So it can be a Level 1

mask in certain areas. Wwen I'mactually in ny office
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with my door closed, I'm by myself, I don't wear a mask
because I don't have to. But in other areas, if I'm
just going to Tim Hortons to get a coffee, I just wear
a Level 1 mask. In many clinical contexts, I can wear
a Level 3 and then an N95 in certain clinical contexts.
When you wear a mask to go to Tim Hortons, do you do so
because there's a law that requires you to do so?
Yes.
Do you disagree with that law?
I would say it's not based on evidence, universal
masking. And so I would say when I'm standing in line
at Tim Hortons, I would say that's similar to like a
community setting. Presumably, you know -- well, yeah,
people who have symptoms are not allowed to be in line
at the Tim Hortons as you are at the hospital. If
they're symptomatic patients, they need to, you know,
reside in the rooms, and symptomatic staff are not
allowed to come, not allowed to have symptomatic
visitors, that kind of stuff. And so that would be
considered community context, so as I've kind of argued
in and out of places, the evidence base just is not
there to say that that is required.
I'm nearing the end, believe it or not. I just have
some more questions about Dr. -

Now, from your observations, has the transmission

of COVID decreased in jurisdictions of mandatory
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masking as compared to jurisdictions with no masking?
So, you know, the classic example would be California
and Florida. Have you seen COVID transmissions
decrease in California because of mandatory masking?
Yeah, again, so this is a huge other wide body of
literature and fraught with all sorts of methodological
and statistical problems, but what work there is out
there, there is no difference with regards to masking.
You know, I think people can know that intuitively.
Like we've had in Canada all of these mask mandates for
15 -- yeah, probably 15, 16 months before Omicron hit,
and then, you know, it just blew through the society,
didn't make any difference.

I think intuitively no, but when we do ecological
studies, which, again, have all sorts of methodological
problems, I would argue that the evidence shows that
there is no effect on transmission. And the best ones
are, you know, looking at the different states, because
you have 50 different states or Europe, because you
have a similar health care systems, relatively similar
population, things like that. And, no, I would argue
that it does not.

D . has stated that every country that has imposed
masking has experienced decreased transmission of
COVID. Do you disagree with him?

Yeah, I don't know what that assertion is based on.
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|"d love to kind of know what study he's referring to
in that.

Well, that's ny next question. So you're not aware of
any academc literature that would support such a

cl ai n?

No. Again, there's a wide |iterature in that, but it's
fraught with all types of problens, and so one of the
kind of classic fallacies is the progression toward the
mean, and we see this all the time where in the mddle
of a wave, stuff is done, and then the cases cone down,
and then it's attributed to whatever was done, but
that's just statistically wong because there's al ways
going to be a regression toward the nean. A wave is
going to go up, and then it's going to cone down, and
you have to have a control group to deci de whet her your
intervention -- those are kind of before/after

ecol ogi cal studies, which are even | ower than, you
know, ecol ogical studies with regards to the val ue of
the evidence. |It's essentially -- it's

hypot hesi s-generating at nost, but very low quality of

evi dence.
And whatever -- what evidence there is out there,
can be -- because it's sone very | ow nethodol ogi cal

quality, it can often be twisted all sorts of different
ways. And there is -- and there is hundreds of

publications in that area with | ow met hodol ogi ca
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gqualities, so ecological studies or before/after
studies, which, by definition, are low methodological
quality, showing both sides.

So there's lots showing one side, lots showing the
other, but the best evidence is randomized controlled
trials and meta-analysis that there's no benefit in
masking a healthy general population.

Well, I'm going to ask you if that's what Dr. . has
done. I'm going to tell you what he said. He said
that the lockdown restrictions imposed in Alberta in
November and December of 2020, he said that those
lockdown restrictions did not cause the initial rise in
cases during the lockdown but did cause the eventual
drop in cases. So did Dr. . do there what you just
described?

Yeah, there's no statistical epidemiologic way of
making that conclusion, because there's all sorts of
problems with it, but -- before/after, like you have
all sorts of bias and confounding, especially
confounding, and that conclusion just can't be made
statistically, it's just not good practice, that that
is not a high level of evidence because there's so many
confounding factors.

And we just know, and we've seen this all over the
world now for two years that you have waves that go up

and waves that come down, in many cases no matter what
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you do. We've seen that in different provinces in this
wave. You know, provinces |ike Quebec who had the nost
extrenme neasures are having nore per capita cases than
pl aces |i ke Saskatchewan, which are having many fewer
restrictions.

And | would argue I know exactly why Quebec is
havi ng nore cases than Saskat chewan because the
popul ati on wei ghted density in Quebec is nuch higher.
You have a | ot of people living in a relatively small
area in Quebec. So it's predictable why they're going
to have nore cases than Saskatchewan. And every
jurisdiction in Ontario follows the sane pattern we're
seeing in other places, which is that the nost
I nportant factor for nunber of cases is popul ation
wei ght ed density.

And it's not just overall area divided by the
people. So you |look at places |ike Ontario, nost
people don't live up in the north; it's popul ation
wei ghted density, which is a specific neasure. So you
take -- so the idea is you take any random person in
t hat popul ati on, how many people live near them It's
not take the whole area of Ontario and divide it by the
people. That's just population density. But the
peopl e of Ontario are not evenly spread over the entire
provi nce.

Popul ati on wei ghted density is a statisti cal
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net hod of determining if you take a random Ontari an,
how many, on average, people is that person near within
i ke, say, a square kilonetre. And that neasure is, by
far, the best predictor of how many cases you're going
to have. And we see that -- you have provinces that

have | ow popul ation density have | ower nunbers of

cases. Populations with high -- provinces with high
popul ation density, |ike Quebec, having very large --
Ontario as well, nost people in Ontario live in the

corridor between Wndsor and Gttawa, and it's

rel atively popul ati on dense.

You said earlier sonething about reversal. You said it
was very difficult to reverse (I NDI SCERNI BLE) trend.
Does that help to explain that even though this data
you're tal king about is so obvious, does that help to
expl ai n why Quebec continues to do sonething that is
very obvi ous doesn't work?

Yeah. So it's difficult once there's an established
practice, and we know this fromthousands of years of
history in nedicine, it's very difficult once there's
an assunmed standard of practice to change practice.
Now, | deal with that on a daily basis, and | have been
for alnost 11 years of practice now in antimcrobial

st ewar dshi p, because ny main role is to convince
peopl e, okay, we don't need to treat people with

pneunonia with 14 days of antibiotics anynore. W've
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had [ ots of random zed controlled trials that say three
to five days is okay. But people are still practicing
what they |earned in nmed school 25, 30 years ago.

And so effecting that change is very chall engi ng,
and there's all sorts of books witten about that and
things like that. And so once a practice is assuned to
be beneficial, even early onin the -- when there's
clear evidence to the contrary, it's very difficult for
nmedi cal practitioners, it's a psychol ogical thing, you
know, just part of humans and who we are as well, to
change practice.
|s that what's going on generally wth COVID now?

W' ve got this practice in place, you know, revolving
| ockdowns nust be effective because we thought they
were going to be in the beginning, even though the data
shows they're not, we nust keep doing them because we
t hought they were effective. |Is that -- you know, the
exanpl e that you gave with treating pneunonia, is that
what's going on with COVI D?

VWll, you know, it's a very conplicated topic. As |
mentioned before, it needs to be |ooked at in the

hi storical context as well, because as a -- you know,
as human popul ations, we have gone through nmassive
events that have deci mated our populations that is
still historically renenbered in our soci al

consci ousness. And as | said, so you think of things
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i ke the Black Death, as | said before, historically
sonme sorts of quarantine, especially for things |like
smal | pox and pl ague, frankly, have worked. Like when
you kind of cut yourself off fromthe world, that
actually saves a lot of lives with regards to smal | pox
and pl ague.

And so a |l ot of these things have very deep-rooted

factors that cone into play, but one of themis this

medi cal reversal idea, and others kind of -- you know,
the idea of sone costs, |ike once you've invested
billions or whatever dollars in sonething, you know,

you really want that to work.

And it's political, right? Like it just cones
down to politics, a philosophy of how things are done,
whet her you're interventionist or not, and people are
interventionists in the econony, people are
interventionists in the climte, people are
interventionists in nmedicine, and to sone degree,
that's a political question as well. So there's many
different factors.

| think there's a few problens that have occurred
over the -- | think everybody will admt this that
there's been sone major problens that occurred over the
| ast couple years. One is that, you know, we haven't
subj ected or nade deci sions based on enough evi dence,

and | think many people would agree on that, but |
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think also that it's things are oversimplified. So I
don't want to be one person that says, well, people do
this because of one reason; I think it's very complex.
Right. Dr. . said quite a few times in his report and
in questioning that the evidence supporting the
effectiveness of masks is, quote, overwhelming and,
quote, there's heaps and mounds of evidence. Do you
find these statements to be reasonable?

If he's referring to in the community, then, no,
absolutely not, but I -- quite the opposite actually.
So I don't have that direct quote in front of me, but
if he's referring to masking healthy persons in the
community, no, I would completely disagree with him.
Well, you know, to be fair, he's saying it in the
context of health care settings --

But, again, it's context-dependent, so, yes, for health
care providers taking care of patients with influenza
or influenza-1like illness or tuberculosis or, you know,
certain -- the context, then, yes, there is lots of
evidence, but there's also lots of evidence for the
fact that masks are not required in lots of health care
contexts as well.

On page 7 of his report, Dr. . says that the issues of
asymptomatic transmission, of symptomatic transmission,
and the severity of COVID are not salient to the issue

of the effectiveness of masking.
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Sorry, can you say that again?
Sure. And you might want to have it in front of you,
on page 7 of his report, it's actually in the bold text
in the third paragraph there of page 7, he says: (as
read)
The severity of COVID-19 right through
transmission of --
His report, sorry, Dr. [jj report?
Yeah.
Okay. Let me just bring it up. Page 7?
Page 7, yeah, there's the bold text.
Okay, got it here.
So he says: (as read)
The severity of COVID-19 rates of
transmission amongst asymptomatic infected
individuals, testing, et cetera, none are
salient to the question at hand around
whether or not masks provide benefit in a
health care setting.
Do you disagree with him?
I just have to look at this.
Now, mind you, we don't have a definition of "health
care setting" of course, but
No, I wouldn't agree at all. Like whenever we decide
or whenever we're thinking conceptually about whether

health care workers should wear masks, the severity of
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the infection, the rates of transm ssion of the
i nfection, whether asynptomatic persons can transmt,
all of those are very inportant as to whether nasks
shoul d be used in that context. |'mnot arguing that
masks shouldn't be used in a health care context. |
woul d define that |ike as a hospital, you know, but
heal th care providers should wear a mask when taking
care of a patient who is synptomatic with COVI D 19.
' mnot disagreeing with that at all

But this statenent is not true, |ike whenever we
think of, even in the health care environnment, whether
sonmeone shoul d be nmasked, we think of the severity of
the infection, we think of the rates of transm ssion,
we think of whether soneone who is asynptomatic can
transmt, absolutely.
| want to take you back to your conparison of a year of
COVI D death nunbers to a year of vehicle fatality
nunbers. | think you do this on the bottom of page 2
and the top of page 3 of your report.
Ri ght.
Now, the first question | have for you is, and you may
not know this, but when did COVID-rel ated deaths in
peopl e under the age of 60 first start occurring in
Canada in 20207
Oh, it would have started occurring very early, yeah.

“"Very early" being?
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April.

So I'mgoing to ask you sone obvi ous questions, bear
with me. How many nonths are there between April 2020
and April 20217

12.

And how many nonths were in the year 2019?

12.

Now, in your report, you say that there were 1,010
COVID-rel ated deaths in people under 60 years of age as
of April 16th, 2021, and that there were 1,191 notor
vehicle fatalities in 2018 in people under 55 years of
age. Do you still hold the opinion that the risk of
death from COVID to peopl e under the age of 60 between
April 2020 and April 2021 was |l ess than the risk of
dying froma notor vehicle accident?

Yeah, absolutely. And, in fact, the first -- when |

ki nd of | ook at the nunber -- what you need to do is

| ook at basically the average nunber of deaths per day,
and in this analysis, |I'mactually being generous,
because the first death in Canada | think was around
March 9th, 2020, and so what you're tal king about is
over 13 nonths of data until April 16th, 2021, and
there were |l ess deaths in that age group than just 12
nont hs of persons -- and, again, it's under the age of
55. So not only am| doing it longer with regards to

COVID deaths, I"'m-- have a slightly larger age group.
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So the number -- and if you continue that on, and
you always have to -- the denominator is important,
like you always have to divide it by the number of
days, and I counted from the day of the first COVID
death in Canada, and this holds today, so the number of
deaths in Canada in persons under 60, if we divide it
by almost two years, the number of deaths per day on
average 1s less than what we would expect in that same
age group, persons under 60, the number of deaths due
to motor vehicle accidents.

Thank you. On page 6 of his report, Dr. - stated that
you committed a, quote, factual error. He said your
comparison was fallacious and unscientific. He went on
to say that no scientist, doctor, or epidemiologist
with a basic understanding of disease patterns would
make this comparison.

Now, on cross-examination, Dr. . retracted his
accusation that you have no basic understanding of
disease patterns, but how do you respond to his claim
that you made a factual error?

Well, the mistake he made is he continued to accrue
patient numbers without dividing -- without changing
the denominator. So he changed the numerator without
changing the denominator. What I was saying was that
in a year, and it was actually more, the numerator was

1,000 -- what did I have -- 1,010, that was my
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nunmerator, and ny denom nator woul d have been about a
year, it was actually 13 nonths, but it was a year. 1In
his report, he continues to increase the nunerator, so
1,475 as of June 29th, but then he has to increase the
denom nator as well. And if you change the denom nat or
to the June 29th, so approxinmately 16 nonths, you're
finding the same thing: You're finding the average
nunbers of death per day in that age group is stil
less. Soit's --

And, you know, saying it's fallacious and
unscientific, well, it's very inportant, we do this all
the tinme in nedicine; like if we're talking to people
that have a potential rare effect of a drug or, you
know, a particular intervention, like ny obligation is
to provide the patient with infornmed consent, and part
of that informed consent is providing a contextua
risk. This is done all the tine. 1It's done all the
time at popul ati on health bubbles as well, because
everything in life has a risk, you know. M wal ki ng
into ny bathtub or shower has a risk, you know, there
are certain nunbers of people that die every year
because of that. And getting struck by lightning or
what ever and - -

In fact, driving a car is one of the riskiest
things in, you know, persons under a certain age that

they can do in Canada. It's one of the nmjor
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prevent abl e causes of death. And so it's always

used -- not always, but often used as a way of
contextualizing a risk of death, and | think it is very
hel pful in COVID-19. |If you have peopl e under 60,
that's all persons under 60, all persons under 60,
their risk of dying of COVID is actually | ower than
their historical risk of dying in a car accident.

And, again, you can tal k about sub groups and
things like that if you have -- if you're tal king about
heal t hy people under 40 with no risk factors, |ike
you're tal king about a phenonenally lower risk actually
with no kind of conorbidities and | owering the age
group and stuff. But it's routinely done in many areas
of life, not only nedicine, to contextualize a risk.
Just a couple nore questions. |In your experience as an
i nfectious disease specialist, do governnment bodies
tend to be nore factually accurate than non-gover nnent
bodi es regarding scientific issues?

R T M. Kitchen, I"'msorry to
interrupt, but | struggle with howthat falls within
the efficacy of masking and other qualifications.

think that's alnost political, sociological. | know
where you're going, but I wonder if you could think
about rephrasing that, because that's awfully broad and
really doesn't speak to efficacy of masking; that's

gover nment al soci ety.
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MR. Kl TCHEN: No, I"'msinply asking if the
evi dence he's seen for governnent bodies and the

evi dence he's seen from non-governnent bodies, if the
scientific evidence -- if governnments tend to be nore
ri ght than non-governnment bodi es.

R Vell, it's pretty open-ended,
whi ch governnents, what evidence, provincial, federal,
municipal. | nean, that's a pretty broad question,

M. Kitchen. That's ny concern.

MR KI TCHEN: | can narrow it down to
specific governnments, if you let ne do that.

MR. Kl TCHEN: Vell, D. I ' ™ not

going to ask you about the Al berta governnent because
you're not in Alberta, but the Ontario governnent,
general |y speaking, in your -- and you've only be doing
this for 11 years, so in your 11 years of infectious

di sease experience, do governnents tend to be nore
factually or scientifically accurate in Ontario, the
Ontari o governnent, does the Ontario governnent tend to
be nore factually or scientifically accurate than

non- gover nnent bodi es?

What do you nean by "non-governnent bodies"; |ike what
woul d be the conparative group?

| ndependent scientists, private universities, people in
bodies that are clearly unrelated to governnent.

Yeah, again, that is a hard question to really answer,
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because it all depends. VLike |'ve seen it every single
different way. Sonetinmes |I've seen how t he
Governnent's just way behind the tinmes. Oher tines,
they're way nore accurate than a different -- |ike,
again, it's conpletely context-dependent, so | really
can't answer that question, to be honest with you.
Do you think a scientific or nmedical proposition or
theory is likely to be nore accurate because it cones
froma governnent source?
| don't personally think that, no. | always | ook at
the underlying data, so the primary evidence. So, you
know, if you tal k about historical analysis, the
primary evidence is people who were there in that part
of history or the archeol ogi cal evidence or whatever.
You know, in scientific stuff, it's the studies,
it's the bench research or the random zed controll ed
trials, yeah. So that's how | would formny opinion.
So what different bodi es say, governnents,
whatnot, |ike that would be part of kind of how I think
about things, but it's certainly not the nost
i mportant, but | would want to |l ook at the primary
evidence, and that's what | did in ny report.
So is the nost inportant thing what the evidence and
the data says?
Absol utely.

What if government di sagrees with that evidence and
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dat a?

Vel |, governnents have, you know -- throughout the
history of nedicine, there's all sorts of exanples of
when governnents got it wong, different nedical bodies
got it wong. You know, data is always accumnul ati ng,
and so -- but, you know, lots of tinmes they get it
right, but, of course, they're going to get it wong.
Governnments or any sort of political body or
educational institution or even scientific comunity
are not going to be infallible. Like there's Iots of
peopl e that nmake m stakes, and evidence is going to
change, you know, and they're influenced by a variety
of factors. They are -- and things are influenced by
cultural factors, things are influenced by political
factors, so, yeah, it's a very conplex thing.

( AUDI O VI DEO FEED LOST)

THE CHAI R: Can we just --

MR. Kl TCHEN We've |ost --

THE CHAI R Yeah.

MR. Kl TCHEN | only have one nore question,
so if we get Dr. | back, then |'I] be done.

THE CHAI R kay, we'll just wait a
nonent; |'msure she'll be reconnecting.

(DI SCUSSI ON OFF THE RECORD)

MR. Kl TCHEN: Or. | t hank you, you've

been very patient with me. M last question for you
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Is, as a nedical professional working with infectious
di seases, have you found the information or opinions
regarding COVID restrictions com ng from gover nnment
sources such as the Public Health Agency of Canada to
be well supported by real scientific evidence or not so
wel | supported by real scientific evidence?

So with regards to COVID-19?

Wth COVID restrictions.

Yeah, | -- again, it's a conplex question, but, in
general, | would disagree with a fair amount of what ny
Provi nci al governnent has done. Like they've

admtted -- you know, they were taping up children's

pl aygrounds in two different waves, it just nmakes no
sense.

But, again, it all depends on what we're talking
about. Some things | do agree with, certain quarantine
and testing and various treatnent things |I do agree
with, other things | don't, but anything that | would
have had issue with would have been found in ny report.
So you don't agree with the maski ng and physi cal
distancing, | take it?

Yeah, ny positionis as it is in the report, and that
woul d be quite different than what has occurred in ny
jurisdiction.

MR. KI TCHEN: Well, those are all ny

questi ons.
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Now, | knowit's getting close to |lunch, but |

suspect M. Maxston's going to be quite brief, and so |

propose that we go until lunch, but | |leave that with
M.
THE CHAI R | was just going to ask you,

M. Il i f you have sone idea of how | ong you

m ght be.

R | think 1'Il be 15 m nutes, |
don't know, depending on how, you know, again

Dr. I i oht respond, | might have sone follow up
guestions. M sense is, and | leave this up to you to
deci de, but people would probably, and | invite

Dr. B corments and your coll eagues', we probably
want to plow through into the lunch hour and maybe try
to finish any redirect and any questions fromthe

Tri bunal before we break for lunch. Now, that's -- |
don't want to see us going till, you know, 1:25 and

m ssing |lunch for everybody, but nmy sense is maybe we
should try to press ahead here for 15 or 20 m nutes,
see where we're at. M. Kitchen may have sone
followup. Let's just try to nake as nuch progress as
we can before maybe 12:30 or sonething like that.

THE CHAI R | agree with you, and | see a
very vigorous nod fromDr. |l ' think he's
supportive of that. |'mgoing to suggest that we just

take a 5-m nute stretch, bio break now, and we'll cone
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back, and we'll -- nose to the grindstone and try and

see where that takes us, okay?

R Sorry, can | just -- | R
can you stick us in a break-out roon? | just want to
chat with |Jjjji§ for a few m nutes.

THE CHAI R Think we'll be back at 10

after 12, because | do anticipate there's going to be

sone discussion, so we'll see everybody in 15 m nutes.
( ADJ OQURNIVENT)
THE CHAI R So we're back in session, and

M. Il has some questions on cross-exam nation for

you, Dr. I

Ckay.

M. |l C oss-exam nes the Wtness

R T Afternoon, Dr. |IEGNR

Af t er noon.

It's noon here now as well, so that's universal. Thank
you for taking your tinme out of a Saturday. | don't

have a | ot of questions for you.

| just wanted to start off by confirmng a few
things you said to M. Kitchen, and the first was that
the, I think, the infection fertility ratio varies over
tinme; is that correct?
Infection fatality ratio, yes, not fertility.
Thank you, not -- yes, thank you. And the IFR for

COVID, | think you said exceeded a bad influenza year
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when COVID-19 first began in Canada; is that correct?
Yeah, so what | was saying is that very early on,
because it was really only synptomatic cases being
detected and tested for, and there was still a very

vul nerabl e popul ation, the IFR was quite high. But
over tinme, as COVID has infected nore and nore peopl e,
there have been different strains, including especially
Om cron, the IFR has continued to drop over the past 21
nmonths or so --

Yeah.

- S0 --

| think that --

-- | think it's graphed out in a nunber of places, and
it's declining over tine.

| think you m ght have said that in April or May of
2020, that was the first wave for COVID-19, and that's
when the I FR woul d have been its highest; is that fair
to say?

Correct, yeah

You had a discussion with M. Kitchen about the word
“pandem c", and | think you said that COVID- 19 is
definitely a pandem c, and you supported that by saying
that this is the first tine we've seen a virus on al
seven continents; is that correct?

Correct.

You al so said that there's going to be some debate

Dicta Court Reporting Inc.
403-531-0590




© 00 N o o B~ wWw N P

N NN NN NN R R R R R PR R R e
o g A W N P O © 0 N O o0 M W N P O

about when it's becones endemc, and | think you said

t he deci sion about when it's going to becone endemc is
arbitrary, is that your evidence?

Vel |, yeah, different people are -- you see sone people
saying now that it's endemc, others are going to say,
well, there's these and these criteria. There's no
established criteria. | gave kind of what | think is a
reasonabl e thing, which is that once it's replaced wth
a different virus, not entirely, because COVID 19 or
SARS-CoV-2 will continue to circulate indefinitely, but
once the predom nant virus is sonething else in nost
regions, | think that's a good place to say, well, it's
now endem c.

You're kind of leading --

There's no established -- sorry, there's just no
establ i shed definition as to when the pandem c ends and
when t he endem ¢ phase begi ns.

And you're kind of |leading me to ny next question,

whi ch was inasnmuch as it's going to be arbitrary, it's
probably going to be subjective as well, isn't it?
Yeah, you can use whatever termyou want, arbitrary,
subj ective, yeah.

You had, a nunber of tines, interactions with

M. Kitchen about how science has evolved with respect
to each virus or pandemc, and that there is discussion

and debate within the scientific comunity, and | think
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you referred to different studies, and M. Kitchen took
you through that. Wile that debate is occurring --
and 1'll be nore specific, while that debate was
occurring in Canada when COVID- 19 started and is stil
continuing, it's up to governnents to nmake deci si ons

t hough and orders in terns of how we respond to the
pandem c; is that fair?

Yeah, that's the role of governnent is to make

deci si ons.
Yeah, and what |'mgetting at there, | believe this is
consistent with what you said, the CMOH, and I'l| use

Ontario, for exanple, but it's the sane here, it's the
CMOH that issues those public health orders that the
public is required to follow, is that fair to say?

Yes, the CMOH does have an inportant role -- or

that's -- the CMOH has had an inportant role in Canada
in different jurisdictions and provinces, but, yeah,
it's still the governnment itself as well making certain
t hings mandatory and usually will do so wth

consul tation of the CMOH

And I'mnot trying to be cagey here, I'mjust trying

to -- | want to be clear that there's a distinction
between the scientific debate, which has people on both
sides or multiple sides of an issue, versus the

deci si on- maki ng, which is done by governnment and ot her

government entities, | suppose. That's really what |'m
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getting at.

Yeah, | would agree with that. | would agree with that
a hundred percent, because policy is always very
different than scientific rationale, and so --

Ri ght.

-- there's lots of policy decisions that have been nade
that are not justified by science.

Yeah, and | think -- you know, | was talking with you
about CMCH orders, but I'mthinking in Al berta, and |
know -- |I'mpretty sure they had these in Ontario, we
had various re-opening requirenents issued by
governnent. |f you wanted to open your gym your

sal on, what have you, there were certain requirenents
that have to be followed, and | think you probably
agree that, despite the scientific debate going on,
busi nesses had to foll ow those requirenents if they
wanted to re-open?

Yeah, that would be their decision, but, yeah.
Absol ut el y.

You had a very | think ful some discussion wth

M. Kitchen about you and wearing of masks, and | think
you said to himthat you are required to wear a mask at

wor k when you' re asynptomatic regardl ess of, you know,

synptons; that was your evidence, | think?
Yeah, when I'mworking in the hospital, I'mrequired
to -- except when I'"'min ny ow private office --
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Ri ght --

-- with the door closed.

-- right. And in fairness --

(1 NDI SCERNI BLE)

-- I"'mreally concerned about the situation where
you're treating patients, because that's what our
hearing is tal king about, and | think you were pretty
candi d about that. M. Kitchen nentioned to you CPSQ
Col | ege of Physicians and Surgeons of Ontari o,

requi renments for masking, and | think you said -- he
asked you whet her you knew whet her they had any, and
you said, I'"'msure they do. And I think you indicated
you would follow themif they applied to you, and in
fact, | think you said you are follow ng them when you
wear a mask in the hospital. |Is that fair to say?
That's correct.

Wul d you agree that, as a nenber of the CPSO, you
can't pick and choose which of their requirements for
your practice applies or doesn't apply for you?

| don't have a choice in the matter, no. The CPSO and
various other regulatory bodies can nmake requirenents,
nmy hospital can nmake requirenents of sonething that |
don't agree with or | think is not based on evidence --
That was going to be ny next -- sorry, were you
finished?

Yeah.
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Yeah. That was going to be my next question was, you
know, there's situations, and I think masking might be
one of them, where you would disagree with your
regulator or maybe a hospital policy where you're at,
but your evidence I think is that you, nonetheless,
would follow those requirements?

That's correct.

Mr. Kitchen and you engaged in a discussion about
government and non-government bodies, and he asked you
some questions about that. I just want to be clear,
you gave some answers about your knowledge of the
Ontario experience, but you don't have any knowledge of
the Alberta experience in terms of how CMOH orders were
issued or weren't issued; that's correct?

I have some knowledge of Alberta, but certainly nothing
like I would have here in Ontario, because -- like you
know, this case or whatever else, I've got some
knowledge of Alberta, but not nearly as much as I would
have of Ontario.

And I think, again, and I'm not trying to be critical
here, I just think it's factual, Dr. - in his
testimony and his expert report, was directly involved
in working with the CMOH office on certain aspects of
their orders in Alberta; is that your understanding?

I know nothing about Dr. [}

You had a discussion about, and Mr. Kitchen can correct
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me if |I'mparaphrasing his words incorrectly, but I

t hi nk generally he asked you about whet her governnent
or non-governnment entities can be -- are nore accurate,
or less accurate, or nmore correct or |less accurate, you
know, when we conpare them and | think you were pretty
candid in saying that it's fairly divergent, and lots
of times government gets it right, and lots of timnes
non- governnent entities get it right; is that fair to
say?

Yeah, it's a very conplex issue, and it's such a broad
question that |I don't think any kind of sweeping

statements can be nmde.

R T Those are all ny questions,
Dr. I "hank you for your tine.

Thank you.

MR. KI TCHEN And | --

THE CHAI R: Thank you.

MR KI TCHEN: -- just have two in redirect.
THE CHAI R Okay.

M. Kitchen Re-exam nes the Wtness

MR KI TCHEN: Dr. I you said there's

no established criteria for establishing an endem c.
|s there any established criteria for establishing a
pandem c?

| think the -- yes, there would be, you know,

established -- you know, the WHO, different
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organi zati ons woul d have definitions for a pandem c,
however you want to define a pandemic. SARS-CoV-2 is a
pandem c, and there are certainly nore definitions or
clearer definitions for when there is a pandem ¢ and
when it's been established than when an infection
transitions from pandemc to endem c
How come only sonme flu years are pandem c and sone
aren't? | don't want you to -- | don't want to rehash
what we did earlier. You said sonething about --
sonething | didn't, frankly, understand. | think
sonet hi ng about how the virus has changed. That's what
|"'mtrying to get at. |Is there --
Yeah. So year to year, influenza changes, it mnutates,
we have different strains. |It's equivalent to
SARS- CoV-2, how we have different variants. They're
both very -- they're simlar viruses; they're RNA
viruses; they nutate at approxinmately the sane rate.
So in influenza, year to year, there's sonething
cal led antigenic drift, which are m nor changes that
produce the seasonal yearly influenza. Every few
decades, there's an antigenic shift, so not drift but
shift, and that's a nmajor reassortnment of a virus,
whi ch generally causes nore w despread illness, nore
severe illness, because nany people in the popul ation
do not have sufficient immunity, and so that's, you

know, swine flu 2009 woul d be kind of the |ast exanple

Dicta Court Reporting Inc.
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of that. The Spanish flu froma hundred years ago is
anot her exanple. And there were | think three or so
ot her pandemi c influenza years in the 20th century.
Wen we go fromvariant to variant in COVID, is that a
simlar thing, or is that different?

So that would be, if you want to nmake it anal ogous to
i nfluenza, that would be the antigenic drift part of

i nfl uenza, and so that would be the -- kind of the
yearly fluctuations, and we'll continue to have that,
there'll be a new wave after Omcron, sonething of a
new variant. In influenza, we called it the yearly
strain. And so that's what the anal ogy would be with
i nfluenza. The variants are new -- are anal ogous to
i nfluenza antigenic drift.

And that's what we referred it to, COVID 19 or

SARS- CoV-2, is one big long event, they don't -- we
haven't chopped it up; we refer to it as one big I ong
thing, that's -- because there's only drifting not
shifting?

That's correct.

Last question | think, if government has a role to

I npose neasures to protect the public, do they also

have a corresponding role to renove those neasures once

it's clear that they don't work or cause nore harmthan

good?

| think any policy decision needs to be based on

Dicta Court Reporting Inc.
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evidence, and | think the nore significant a policy
decision is, the nore evidence should be behind it,
because if you're going to nmake a policy decision that
significantly inpacts people's lives, there should be a
| ot of good evidence for that.

And so same with changing policy decisions, any
time a policy decision is changed, it should be based
on evidence. And again, | think the burden of proof,
the nore significant the policy decision, the nore the
hi gher burden of proof is on the evidence that that
policy decision is based on.

And are you seeing that evidentiary burden bei ng net
for things Iike masking and di stanci ng?

Yeah, yeah, for sure. Wth regards to masking for
sure. Like a lot of places -- a |lot of places like
Denmark, the UK, Ireland, many places in the States, a
ot of jurisdictions are getting rid of masking because
there's no -- like the evidence just isn't there.

There was an assunption, and so the policy decision was
based on an assunption, that | would argue fl awed
assunptions, but as evidence accunul ates, jurisdictions
are now starting to get rid of mask nandates, for
exanpl e.

Logically speaking, if the virus is the sane and the
scientific evidence is the same between Florida and

Al berta or between Canada and Dennark, then can it

Dicta Court Reporting Inc.
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logically be said that Canada's decision to keep
masking in place is based on science, or is it based on
sonet hi ng el se?

Vell, | argue in ny report | don't think that --

woul d argue in ny report that there was never a
justification to mask heal thy persons in the general
public. That evidence base was never there. | argued
that fromthe neta-anal yses and studies in flu, and

t hat evi dence continues to be accunul ating specifically
for SARS- CoV- 2.

Sois it fair to say that places that are renoving nmask
restrictions are follow ng the science, and places that
aren't are ignoring it?

Yeah, | think the word "the science" has been way

m sused in --

(1 NDI SCERNI BLE)

-- this last two years, so | won't use that term but |
woul d say the --

How about the evidence?

The evidence, | would say the evidence never has --

t here has been no evidence that masking the general
public is of any benefit, the healthy general public.
So at sone level, isn't it required of governnents that
are continuing to inpose mask nmandates that they're

i gnoring the evidence?

Agai n, policy and evi dence-based deci si on-naki ng are

Dicta Court Reporting Inc.
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often very different things. Policy is infornmed by
many ot her factors other than evidence.

MR. Kl TCHEN: Thank you. Those are ny
guestions in redirect.

THE CHAI R: Ckay. Dr. B the Menbers
of the Tribunal nay have questions for you. W're just
going to take a 5-mnute break while we di scuss what
questions, if any, we have for you. So if you can just
bear with us for 5 mnutes, | don't think we'll be any
| onger. Thank you.

( ADJ OURNMVENT)

THE CHAI R The Hearing Tribunal is back
in session. And, Dr. |l v d |like to thank you
very nmuch for your tinme and your expertise and your
testinony today. Menbers of the Tribunal do not have
any additional questions for you. W appreciate you
participating in this process, and M. Kitchen wl|l

di scharge you, unless there's anything el se.

There's just one matter | would like to ask of the
College. M. | e are concerned over finding two
consecutive dates, and we would really appreciate
seeing the Doodle poll go out as soon as possible,
know ng how nuch pressure there is on various people's
cal enders, so we'll look forward to getting that in the
near future.

And unless there's anything else, 1'll declare the
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hearing closed until we meet again, and we will meet

again sometime in the spring.

PROCEEDINGS ADJOURNED

CERTIFICATE OF TRANSCRIPT:

I, I ccrtify that the foregoing

pages are a complete and accurate transcript of the
proceedings, taken down by me in shorthand and
transcribed from my shorthand notes to the best of my
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Dated at the City of Calgary, Province of Alberta,

this 22nd day of February, 2022.
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