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( PROCEEDI NGS COMMENCED AT 9: 15 AM)
Di scussi on
THE CHAI R | would like to call this
neeting to order. Before we get started, M. Kitchen,
the court reporter did not record any of our comments
up until now. You wanted a comment on the record.
Wul d you wi sh to do that now.
MR. Kl TCHEN: Sure. Thank you. M
understanding is that there were a coupl e of
chiropractors that wanted to attend today's hearing
that have attenpted to enter and -- | haven't spoken
directly. | can't confirmthis. This is sinply what
|'ve been told by ny client, but that they wanted to
enter, attenpted to enter, and then were denied entry
by whoever is facilitating the call today, which |
assume is the hearings director.

| was not notified of whatever requirenents need
to be nmet as far as the College is concerned for people
to attend. | don't necessarily object to those
requi renments. But | do think -- | do think it's
unl awful for those people not to be able to enter if
they're willing to go through whatever requirenents the
Col l ege has in the nonent so that they could attend
today's hearing. As we're going to discuss today, this
hearing is presunptively open to the public, and that

is a legal requirenent and not nerely a statutory one
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but a constitutional one.

So whoever is trying to get in, if they are
willing to fill out the paperwork and submit it in a
timely fashion, I think it is incumbent upon the
hearing's director to permit entry to those individuals
as quickly as she can such that they can catch whatever
part of this hearing that they can get into.

THE CHAIR: Duly noted. I will just say,
Mr. Kitchen, that your concerns have been noted and
that Mr. |l has collaborated with the registrar's
office, and they re dealing with it. I will say for
further reference, there is public information on the
website as to how observers gain access to these
hearings. So I'll leave it at that.

So I would like to move forward with our agenda
for today. Although I will say I'm not clear on
exactly how we are going to proceed. My understanding
is that -- and correct me if I'm wrong, Mr. | or
Mr. Kitchen -- is that Mr. |l wishes to bring an
application forward to this hearing; is that correct?
MR. N That's correct, Mr. Chair. I
didn't speak with Mr. Kitchen about this, but I tend to
think -- and I welcome his comments after I'm finished
speaking -- I tend to think that because this is the
complaints director's application, the complaints

director should present his case first, Mr. Kitchen
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would respond. I will speak to that order in a few
minutes, but I -- it's kind of a unique animal here,
but I think likely I should be going first.

THE CHAIR: That was our -- that was the
rationale behind me asking you first. It was our
understanding as well. You would speak, Mr. Kitchen
would make his submissions, there would be an
opportunity for questions, including questions from the
hearing tribunal, and we will see where we are at that
point.

MR. N Sure. I'm prepared to begin
then, Mr. Chair, if you're comfortable.

THE CHAIR: Please do.

MR. N Just as a housekeeping matter,
yesterday I sent to Mr. |l 2 PDF of the -- what I
believe are the two relevant sections from the HPA for
today's hearing. I'm assuming those have been sent to
you or that PDF has, and Mr. Kitchen also provided some
cases to Mr. | and I will just make sure those
are also in your hands.

THE CHAIR: I believe we have received all
of that information. Thank you both for that, and just
before you start, Mr. ||} ve have I
here today as our court reporter. New to the
proceedings. I don't think we need to go through the

other introductions.
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submissions by Mr. || N
MR. Good morning, everyone. As

you know, I act for the complaints director, and this
is -- I'll call it an "interim application", for lack
of a better phrase, being brought by the complaints
director pursuant to Section 78(1) for direction and,
in fact, orders in terms of Dr. Wall's intention to
publish transcripts of the hearings, the hearings that
have occurred to date, of course.

Section 78 (1) indicates that a hearing is open to
the public, but then creates some discretion for the
hearing tribunal on the application of an individual to
order that all or a part of the hearing be held in
private, and I will be taking you through Section 78 in
a little greater detail in a few minutes.

I'm next going to speak in terms of how I
anticipate the order proceeding today, but as a
preliminary comment, I just want to mention, you may be
wondering why a privacy application request for order
is being made now as opposed to when it would usually
be made, in my experience, at the beginning of the
hearing, and the answer to that or the reason for that
is in early February, Mr. Kitchen conveyed his
intention very openly to me on behalf of his client to
publish transcripts, and we engaged in a dialogue, and,

unfortunately, we were not able to agree on next steps
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for publication. So this matter is being brought to
you now sort of midstream, and I'll speak to that in a
few minutes as well.

So as you mentioned in terms of process,

Mr. Chair, I would anticipate that I will make some
comments, answer any questions that you or your
colleagues have, Mr. Kitchen would make some comments,
and answer any questions from you or your colleagues.
Perhaps there will be some supplemental responses from
myself and Mr. Kitchen. We've been pretty liberal in
that respect previously, and I think we'll have a good
dialogue if we need to.

Mr. Kitchen, are you comfortable with that moving
forward?

MR. KITCHEN: That sounds good to me.
MR. Thank you.

So just in terms of my submissions, then, Mr. [}
and hearing tribunal members, I'm going to cover three
areas. The first will be to review the relevant HPA
sections; the second will be to review the complaint's
director position regarding publication of transcripts;
and the third thing I will do is provide some, I think,
pretty brief comments in terms of what I anticipate you
will hear from Mr. Kitchen regarding his client's
position.

Before going any further, though, I do want to
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confirmfromthe conplaints director's perspective,
today's application is about three things: First it's
whet her to all ow publication of the transcripts;
secondly, if that is to occur (IND SCERNI BLE - AUDI O
FEEDBACK) publish; and third if that is to occur, when

t hey shoul d be published. So whether to publish, how

to publish -- and |I'm speaki ng of redactions of nanes
there -- and then, lastly, the issue of when to
publ i sh.

So I'l'l be taking you through that as | go through

things. So beginning wwth the first section of ny
subm ssions, | wll ask you to open up the PDF of the
HPA sections that | sent. And I'lIl ask you to go to
the first page, and I will take you through
Section 78(1). So we have openi ng wordi ng sayi ng,
under 78(1): (as read)
A hearing is open to the public unless
(a) the hearing tribunal holds the
hearing or part of the hearing in
private on its own notion or on an
application of any person at the
hearing or part of the hearing
shoul d be in private.
So there's your legislative discretion to make all or
part of the hearing in private. And the grounds for

you doing that are enunerated in the rest of Section

Dicta Court Reporting Inc.
403-531-0590
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78(1)(a), and fromthe conplaints director's
perspective, we think two of those sub-grounds are
inportant. First is (ii): (as read)
Protect the safety of the person or the
publ i c.
And the last one is Item(v): (as read)
Because of other reasons satisfactory to the

hearing tribunal.

And I'Il just pause for a nonent and say to you that
that last section is very inportant. It gives you
broad discretion. It allows you to deal with uni que

ci rcunstances, and the conplaints director's position
is that today does involve unique circunstances and
really gives you that discretion to nake the order that
you think is appropriate.

Now, carrying on, any ruling by a hearing tribunal
under Section 78(a) that all or part of a hearing be
held in private has a direct relation to publication of
transcripts or access to transcripts, and that's
because of the wording in Section 85(3) and 85(4) of
t he HPA

So if you go to the second page of the PDF of the
HPA sections, I'll just read you those sections.
They're fairly brief. 85(3) says: (as read)

A nmenber of the public may exam ne the

decision and the testinony [that woul d be by

Dicta Court Reporting Inc.
403-531-0590
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transcripts] given before the hearing

tribunal, however recorded, except the part

of the testinony that was given while the

heari ng was held in private.
And t hen Subsection 4: (as read)

A menber of the public, on paying the

reasonabl e costs of transcribing, copying,

and delivering it, may receive a copy of the

decision and the testinony [again, transcript

presumabl y], however recorded, except the

part of the testinony that was given while

the hearing was held in private.
So the conbined effect of those two sections, M. Chair
and tribunal nenbers, is that if you nake an order to
hold all or a part of the hearing in private, then it,
in turn, restricts how access to transcripts can occur,
and, of course, that neans effectively how they can be
published as well. So that's the |egislative franmework
in front of you that you can exercise, that you can
rely on.

| also want to nention in ternms of jurisdiction
that fromthe conplaints director's perspective the
guestion of publication of transcripts is part of what
| awyers woul d call "the inherent jurisdiction of this
tribunal as an admi nistrative | aw deci si on-maker".

“Inherent jurisdiction" neans essentially you' re the

Dicta Court Reporting Inc.
403-531-0590
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mast er of your own process, and you can nake what ever
orders are appropriate in that process, provided they
don't contravene your | egislation.

|'ve already taken you to Section 78(1)(a)(v) that
you can find whatever reasons you think are
satisfactory to restrict publication in any manner, and
I think you have absolute discretion in that, in whole
or in part, when it occurs, howit occurs, those types
of things. That's your inherent jurisdiction.

One other quick comment | will nake about the HPA
and your authority is that when | review Section 78 and
your jurisdiction to nake orders about private
hearings, there is nothing in Section 78(1) that says a
privacy application can only be nmade at the begi nning
of the hearing. There's nothing in there in terns of
tinelines, so it's not a procedural issue for you to be
maki ng this type of decision today. And, in fact, in
nmy experience in discipline hearings, we nmght be
two-thirds of the way through the hearing and have sone
testinony that's occurring, and soneone says, Wiit.
This is sensitive, private information. W need to
have an order now about this information. And the
tribunal can wade in at any tine and do what is right.

So, again, that's the |l egislative context, the
| egi sl ati ve powers you have, in that relationship

bet ween Section 78(1) and Section 85 and the

Dicta Court Reporting Inc.
403-531-0590
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publication access to transcripts issue.

So I'll now turn to the second part of my
submissions, and that is the complaints director's
position Re: publication and the grounds on which we're
seeking to have you issue an order. And by way of
background -- and Mr. Kitchen, I'm sure, will speak to
this in greater detail -- Mr. Kitchen's position and
his client's position are summarized in a February 7,
'22, email that I sent to Mr. | after Mr. Kitchen
had a chance to review it, and it's relatively brief.
I think it's important that I read it in because it
really does summarize the background here.

So, again, this is February 7, 2022: (as read)

Hello, Mr. |l I'm writing to you

concerning a matter that has just arisen

where my client strongly believes that the

parties require direction from the hearing

tribunal. Specifically, Mr. Kitchen recently
advised me that once the latest transcripts

have been received, Dr. Wall intends to

release the transcripts of questioning of the

expert witnesses in this case to be made

publicly available on the internet. This

will be done through the Liberty Coalition

Canada website and potentially other sites.

On the third page of these transcripts is the
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list of tribunal nenmbers, internal counsel,
the hearings director, et cetera.
M. Kitchen indicated that he wll redact
t hose names on any versions made public but
the rest will remain visible. M. Kitchen
al so advised ne that he will proceed to
publ i sh redacted copies of the transcripts of
Dr. Wall's expert w tnesses but not redacted
copies of | t'anscripts until the
tribunal issues a ruling on this. Dr. Wall's
position is that he is permtted to publish
B (ranscripts unless and until the
tribunal rules otherw se.
And then | make sonme comments about the fact that the
Section 78(1) applies and that we need a virtual
i nterimhearing as soon as possi bl e.
| think as well it's inportant for ne to nention
just in terns of background that | conveyed ny position
to M. Kitchen, knowing that this application was
comng. | believe he had an ethical obligation to
refrain from publishing any -- anything in any formin
any websites yet until we had direction, and
M. Kitchen, | believe, agreed to that, and there has
not been any publication to date.
| think, M. Kitchen, that's accurate. |[|'Ill ask

you to just let me know if that's not the case.
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MR. KITCHEN: It is accurate that they have
not been published. I wouldn't say it was accurate
that I agree I have an ethical obligation. But in any
event, they were only received two days ago. I have
not published them. I didn't see that was helpful,
so
MR. N I certainly didn't want to
imply you were agreeing with my position, but I think
you agreed that for the time being you had to refrain
from publishing. So thank you for that clarification.
So you've -- you've got the context here, then.
Before I go into the complaints director's actual
grounds, I just want to make clear what the complaints
director's position is. And he's requesting an order
from the hearing tribunal stating that the transcripts
of witness testimony are confidential and private.
That's the starting point. And if you determine that
they can be disclosed by Mr. Kitchen, that should occur
only after the hearing has fully completed; that is,
the liability phase has completed, a written decision
has been issued, and the penalty phase has been
completed and a written decision has been issued, and I
think even more so, after any appeal internally to the
College's counsel has occurred. And, finally, if there
is publication, the complaints director seeks an order

from you redacting the hearing tribunal names, the
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complaints director's witness names, that would be the
complaints director himself, Dr. ||} °=- IR
complaints director legal counsel, your independent
legal counsel, and all College personnel. Those would
be the hearing director, for example.

So I'll just review that again. Number 1, the
complaints director's position is that he wants --
requesting an order that the transcripts of witness
testimony be made private. If you determine that they
can be disclosed by Mr. Kitchen, that should occur only
after this hearing has been fully completed with
written decisions and after any appeal has been
completed before the council of the College. There's
an internal appeal to the council, as you may know.
And, then, again, finally, if there is publication,
there should be redaction of hearing tribunal member
names, legal counsel member names, the complaints
director's witnesses, and all College personnel.

And I want to emphasize -- and I'll get into this
more in a few minutes -- the timing is really the
crucial point for the complaints director. I will
express -- I suppose use more fulsomely, but we believe
this is premature at this point.

So, again, what is the basis for the complaints
director's position? I think you need to bear in mind

that Section 78(1) (a) talks about protection and safety
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of the person or the public and ot her reasons which
satisfy you are conpelling, and you al so need to keep

in mnd that although this is a quasi-judicial, as

| awyers would call it, admnistrative proceeding, it's
not a court. It's a discipline hearing.
So the first cooment | will make in support of the

conplaints director's position is that, as you all
know, there's been a very lively and active debate
about COVI D- 19, nmasking, social distances, and that at
ti mes has becone a very passionate and even divisive
debate. It's involved people expressing their views in
very strong ternms fromboth sides, and sonetines those
views are highly, highly critical of other people.

| think it's fair to say that when the hearing
tri bunal nmenbers and perhaps others involved in this
hearing agreed to be in the hearing, they really didn't
sign up for being part of a public debate, and | think
it can be, for those individuals if their nanes are not
redacted -- it can be intimdating and very concerning
to receive communi cations, receive criticismof themin
their position. And | think that gives rise to a very
| egitimate concern on the part of the conplaints
director that people who are involved in the hearing,
who are -- | will use the exanple of the hearing
tribunal nenbers volunteering their time, should not be

subjected to that. That doesn't affect the nmerits of

Dicta Court Reporting Inc.
403-531-0590
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the hearing at all.

The second ground that I'lIl nmention is that there
IS no prejudice to Dr. Wall's case in this hearing if
the transcripts are private or at least if the w tness
nanes are redacted. He's been able to present his case
to you. It's been a fulsonme case. He's had severa
|l ay witnesses. He's been given the -- at your
direction, the ability to call a fourth expert w tness.
You have all that information, and it can be consi dered
by you, and there's no prejudice to his case, nothing
here in terns of publication. Any restrictions on it
Is going to affect his ability to present his position
bef ore you.

The third comment |'Il nmake is that the hearing
tribunal will rmake decisions about whet her
unpr of essi onal conduct has occurred and if so, any
penalty orders. And fromthe conplaints director's
perspective, these issues should not be dealt with in
the court of public opinion. This is a discipline
heari ng about a regul ated nenber of the chiropractic

prof ession, and, again, it's not decided by a public

poll, for exanple. People who see these postings don't
get to vote on them It's up to you as the hearing
tribunal. That's your role. And your role should be

carried out consistent wwth the HPA.

The fourth conmment | want to make is -- and we

Dicta Court Reporting Inc.
403-531-0590
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need to be very clear about this -- to date, the
heari ng has been open to the public. Persons who may
have wanted to have observed coul d have done that.
There's a process to apply to the College. There's
sonme formality because we want to be sure that hearings
are not recorded inappropriately or conmuni cated

I nappropriately. So there's -- yes, there's a bit of a
process to go through, but it's not terribly onerous,
and very, very inportantly, as | said, this has been an
open hearing to date. So there's been no prejudice to
Dr. Wall to date. Anybody could have observed and
woul d have gl eaned all the information they m ght have
needed, and that's individuals, nenbers of the press,
anyone in the profession. There has been an open
hearing to date.

The fifth comment | will nmake is -- and this is
very, very inportant fromthe conplaints director's
perspective -- that the rel ease of transcripts now in
what ever formis very, very premature. To begin with
I would ask you to go back and | ook at the wording in
Section 85(3) and 85(4). You |look at those cl auses
where they tal k about access to testinony and
transcripts and decisions, they tal k about the decision
of the hearing tribunal. And | think that's a key, key
wording, and | think it reflects the legislature's

intention to nake it clear that you only get to exam ne

Dicta Court Reporting Inc.
403-531-0590
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transcripts, get access to themafter a hearing has
been conpleted. The liability phase, which we're stil
in, the issuance of a witten decision, and the finding
stage and the issuance of a witten decision. W don't
have pi eceneal access where things are rel eased out of
context, where there's an unfinished hearing w thout
witten decisions of any kind, and there may be appeal s
occurring as well.

So | think the wording in Section 85(3) and (4) is
very deliberate. It inplies -- | think has to inply --
that that access is granted only after a hearing -- a
full hearing has been conpl eted and perhaps an appeal
as well. But, again, releasing matters now in
pi eceneal fashion is highly irregular. No final
deci sions, no penalties, no findings. W don't know if
there's going to be any appeals, and it just seens to
be very, very concerning. And | think it could be
prejudicial as well to nenbers of this profession who
m ght be involved in appeals and m ght be prejudging
things based on limted information. As you know,
chiropractors would have to sit on any appeal, so there
Is that concern as well.

So, again, the questions before you today are
whet her to release transcripts or allow for the
rel ease, how they should be released, and |'ve spoken

to you about redactions the conplaints director thinks

Dicta Court Reporting Inc.
403-531-0590
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I's appropriate -- would be appropriate, and when to
rel ease them And, again, that's at the conclusion of
at least all of the hearing proceedings and all of the
witten decisions in this hearing and perhaps even
after an appeal to council of the Coll ege of

Chi ropractors' council.

So for all those reasons the conplaints director
IS requesting an order preventing the publication of
the transcripts. It will be up to you to determ ne
whet her to issue an order which allows themto be
released in a redacted form and it's up to you to
det erm ne whet her that should occur now or, as the
conplaints director strongly urges you, after the
conpl eti on of proceedings.

"' mgoing to close ny subm ssions to you, and
pl ease don't -- |'ve been fairly brief, but the issues
are fairly straightforward. Please don't confuse the
brevity or briefness of the subm ssions with a | ack of
seriousness. The conplaints director takes these
matters very seriously, but |I've tried to be as brief
as possible, as |I can.

The final thing I want to talk about is what |
anticipate you wwll hear fromM. Kitchen in terns of
the open court principle. And, you know, there's good
solid | aw about the open court principle that he wll

refer you to, but I think it's inportant to renenber

Dicta Court Reporting Inc.
403-531-0590
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that, again, we're not in court. We're in a discipline
hearing, and different considerations apply, and I
think there's different latitude given to you. And I
think it's also important to remember that, as I
mentioned to you before, this has been an open hearing
to date. So that open court principle which says you
want to have access to and transparency of hearing
processes. Well, that's been fulfilled, and access to
transcripts now is not crucial to -- to satisfy the
open court principle. People have been able to sit in
and listen if they want to. If you order distribution
of transcripts in due course, hopefully the complaints
director would think with redactions, well, you will be
accommodating the open court principle. Again, the
timing is what is very concerning to the complaints
director.

Those are my submissions, Mr. Chair and tribunal
members. I'm happy to answer any questions you have
now or in future, and, as I said, I may have some
submissions in response to Mr. Kitchen's comments.
Thank you.

THE CHAIR: Thank you, Mr. | Ve
will reserve on questions until we've heard the
submissions of both parties.

One thing, perhaps. I haven't asked our counsel

about this, but I'm wondering if we should ask the
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parties to confirm that we, the hearing tribunal, has
the jurisdiction to make a decision on this matter.
MR. N I can't see how you don't,
Mr. Chair, in the face of Section 78. 1It's a
fundamental and an appropriate question. But I think,
as I said, between Section 78 and Section 85, it tells
you that you are the -- you're doing the pitching, and
everyone else is doing the catching, and you have this
discretion.

If there's going to be a debate about
jurisdiction -- and I will wait for Mr. Kitchen's
comments -- I think I'd need to probably provide you
with some supplemental written submissions, but I don't
think jurisdiction is an issue here.

THE CHAIR: Thanks, Mr. |

Mr. Kitchen, any comment?

MR. KITCHEN: Jurisdiction is not an issue
for Dr. Wall. In my submissions, I will take you
through how that discretion of jurisdiction is
circumscribed, but I'm not going to claim that it
doesn't exist. The statute is a codification of the
common law jurisdiction you would have in any event.
THE CHAIR: Thank you.

Okay. Mr. Kitchen, can you provide your
submissions?

Submissions by Mr. Kitchen
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MR. KITCHEN: I'm going to be a bit
lengthier than my friend, Mr. |l I have a number
of cases to bring you through.

First, I will walk through some introductory
comments I have. This is an application by the
complaints director to prevent the publication of
evidence, the transcripts, redacted or otherwise. This
is, therefore, effectively an application for a
publication ban. Publication bans are presumptively
unlawful. The law is clear that all proceedings before
courts and administrative tribunals are presumptively
open and accessible by the media and the public, as my
learned friend has just conceded. Court proceedings
and tribunal proceedings like this one can be attended
by any member of the public. The media can report on
the evidence and arguments presented in the moment, and
the parties to the litigation can openly discuss the
proceedings without delay.

There are many forms through which the public may
learn about the existence and nature of a legal
proceeding such as this one. It may be through
directly attending and observing in the moment. But
more likely it will be through things like media
reports or directly from speaking with the parties. It
may be through obtaining and reading the written record

of the proceedings, be they depositions, legal
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argunents, or transcripts of questioning which are al
presunpti vely accessible by the public and perm ssible
to dissemnate as is reflected in Section 85 of the
Heal t h Prof essions Act that ny |earned friend has

br ought you to.

Now, of course in this case, the dispute regards
transcripts. As we've heard the nane of the | ega
principle that protects all, this is called the "open
court principle". It goes back hundreds of years and
Is a core feature of the English common [ aw systemin
whi ch we operate. It is an aspect both of our common
| aw i n Canada and our constitutional |aw through
Sections 2(b) and 11(d) of the Canadi an Charter of
Ri ghts and Freedons. Those rights specifically are
freedom of expression and the right to a fair trial.

And since this nation seens to be suffering from
sonme sort of |l egal amesia at the nonment regarding the
| egal and political order that gives structure to our
society, the Charter is Schedule B to the Constitution
Act, 1982 and is, therefore, as the Suprenme Court of
Canada has repeatedly affirnmed, the suprene | aw of the
land to which all |aws and deci sion-nmakers, such as
this tribunal, are subject.

The open court principle is the default. It is
presuned. The only way a proceedi ngs such as a

di sci plinary professional hearing becones | ess than

Dicta Court Reporting Inc.
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fully open, accessible, and reportable is if that
presunption is rebutted. The onus to cover sone or all
of a proceeding in secrecy, which is what is being
sought today, secrecy, tenporary or otherw se, is on
the parties seeking to inport that secrecy, which in
this case is the conplaints director.

Now, as far as ny subm ssions are concerned, |
take you through the applicable |egal test for
determ ni ng when the issuing of a publication ban is
warranted. And then | will wal k you through sone
comments fromthe Suprenme Court of Canada regarding the
I nportance of the rights and interest that publications
bans inevitably interfere with. And then, lastly, |
wi Il explain how the conplaints director has failed to
neet his onus to denonstrate a publication ban of the
transcripts in question is justified when they were
redact ed as proposed by Dr. Vall.

Before | get into that, | feel it's inportant to
clarify a few technical factual details. Dr. Wall has
never suggested that transcripts should be published
unredacted, at least at this nonent. I'maquite
honestly surprised to hear ny learned friend say that
redaction is sonething that you can order after the
proceedi ngs have closed. | think that woul d be
extraordinary. It would be repugnant to the open court

principle and to the | awful obligations of this

Dicta Court Reporting Inc.
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tribunal.
That's the first I've heard of that position, that

redactions should continue permanently after this

hearing has ended. And I may give more submissions to

that at the end, but let's just back up and clarify

(@ FECEOEEIEXPEEENWIEREESY Dr. Wall's motivation here

is not to dox anyone. So any -- my learned friend has
not alleged that, but I just -- I want to make sure
that that is clearly communicated, that the purpose
here is to release the substantive evidence and not to
be clouded or muddied in any way with identities of
people that don't need to be released at this moment.

Although I've heard no specific allegations of
what types of public safety or security concerns or
anything like that that could possibly arise, the fact
is redaction of the names would, of course, fully
address any of those concerns. And -- and Dr. Wall is
sensitive to those concerns, and any reasonable person
would be. And the Court is sensitive to those

concerns.
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So what's being asked for here is not the release
of unredacted transcripts. It's only the release of
redacted transcripts. So I want that to be very clear,
and if you have any questions on what, you know, those
redactions mean or what they look like, I would be
happy to answer those. But I think it's clear that the
names of everybody on this call today, on this hearing,
would not would not appear in any publication.

MR. I'm very sorry to interrupt
and my apologies. I just want to be -- my
understanding is, though, is that despite your

comments -- and I think this maybe is important for the
tribunal to know, and, again, I'm apologizing for
interrupting -- I think your intention, though, is to
disclose the transcripts with all names after the
hearing has been concluded; is that correct? And I'll
try not to interrupt again.

MR. KITCHEN: It is. You know, that's not
something that Dr. Wall would ever normally need to ask
for. That's just something he has a right to do, a
right that's implicitly acknowledged in the Health
Professions Act and a right that is protected by our
constitution. So that would -- that would -- you know,
that would be par for the course. You know, if we --
the day after -- let's say we get to the final phase of

sanction, there's liability to find, and there's
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sanction, and, you know, the day that that decision
cones out, that decision and the entire body of the
transcripts could be published unredacted by Dr. Wl
and that would be par for the course.

And, normally, again, unless it was sonething
sensitive |ike a sexual m sconduct hearing, nobody
woul d -- nobody woul d bat an eye or raise an eyebrow,
and nobody woul d reasonably seek to have any nanes
redacted or content nmade secret or anything |ike that.
That's just -- that's what the HPA contenpl ates, which
Is consistent wth what our society expects and what
the constitution protects.

So yeah, it's not like that's -- that's exactly
his intention, as it would be anybody's intention. So
there' s not hi ng unusual there.

| will take you now through, to start with, the
applicable legal test. I'mgoing to give those who
want to follow along with ny subm ssions and the cases
|'ve provided sone chances to keep up with ne. |I'm
going to first take you to paragraph 45 of the Suprene

Court of Canada case of Sierra Cub of Canada v.

Canada, 2002 SCC 41. Paragraph 45. [|I'monly going to
be relying on three cases today. | know | provided
four. [|I'mnot going to actually take you to any

comment in the Ednonton Journal case, just Sierra d ub,

the case, R v. Mentuck, and another case call ed

Dicta Court Reporting Inc.
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Dagenais v. CBC.

Starting at paragraph 45 of Sierra C ub, which |
submt to you is the best iteration of the applicable
| egal test that you are bound to fall on. Now, |I'm at
the -- at the bottom of that paragraph, where it says:
(as read)

At paragraph 32, the Court reformul ated the

test as follows: A publication ban [which

Is -- that's what's bei ng sought today]

shoul d only be ordered when:

(a) such an order is necessary in order
to prevent a serious risk to the
proper adm ni stration of justice
because reasonably alternative
measures will not prevent the risk;
and

(b) the solitary effects of the
publ i cati on ban outwei gh the
del eterious effects on the rights
and interests of the parties and
the public, including the effects
on the right to free expression,
the right of the accused to a fair
and public trial, and the efficacy
of the adm nistration of justice.

That's the test. This is a two-part test, and the

Dicta Court Reporting Inc.
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parties seeking the publication ban nust neet both.
Even if necessity can be established, which it cannot
in this case, the benefits nust still outweigh the
drawback. The drawbacks in this case cone in the form
of harmto the rights of Dr. Wall and the rights of the
general public. W wll see in tw of the cases | w |
be referring to the Court ruled that second part of the
test was not net even if the first part of the test
coul d be net.

To articulate the open court principle, | wll
read you sone comments fromthe Suprenme Court of Canada
starting at paragraph 1 of the case |'ve just been in,
which is the Sierra Club, so it's the very first
paragraph of the case, which is actually a few pages
into it because of the head note. |I'mreading fromthe
second sentence, where Justice |aobucci for the Court
says: (as read)

One of the underlying principles of the

judicial process is public openness, both in

the proceedings of the dispute and in the

material that is relevant to its resolution.
I'"'mgoing to take you over to paragraph 51 of the
Mentuck case. The citation, 2001 SCC 76. That's
paragraph 51. Reading fromthe begi nning of the
paragraph: (as read)

As this Court recognized in Irwin Toy, at

Dicta Court Reporting Inc.
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page 976, "participation in social and

political decision-making is to be fostered

and encouraged", a principle fundanental to a

free and denocratic society. [Continuing on

to the next sentence] Such participation is

an enpty exercise without the information the

press can provi de about the practices of

governnent, including the police.
| don't think it's in contest that this tribunal and
the conplaints director and the Col | ege of
Chiropractors of Alberta fall under the unbrella term
of "governnment", as it would be defined in Section 32
of the Charter. So | would submt that all these
apply.

Now, regarding the Charter, Section 2(b) right to
freedom of expression as it relates to the open court
principle, the Suprenme Court of Canada has sone things
to say about that. |I'mgoing to take you back to the
Sierra Club at paragraph 36. Readi ng from paragraph 36
of Sierra Cub, starting at the begi nning of the
par agr aph: (as read)

The 1ink between openness in judicial

proceedi ngs and freedom of expression has

been firmy established by this Court. [And,

again, this is the Suprene Court of Canada]

I n Canadi an Broadcast Corporation v. New

Dicta Court Reporting Inc.
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Brunswi ck 1996 3 SCR 480, at paragraph 23
La Forest expressed the relationship as
fol | ows:
The principle of open courts is
inextricably tied to the rights
guaranteed by Section 2(b). Openness
permts public access to information
about the courts, which in turn permts
the public to discuss and put forward
opinions and criticisns of court
practices and proceedings. Wile the
freedomto express ideas and opi nions
about the operation of the courts is
clearly within the anbit of the freedom
guar ant eed by Section 2(b), so too is
the right of menbers of the public to
obtain informati on about the courts in
the first place.
Now, |'mjust going to take you down to the | ast
sentence of paragraph 37, the next paragraph:
(as read)
The fundanental question for a Court to
consider in an application for a publication
ban or a confidentiality order is whether, in
the circunstances, the right to freedom of

expression shoul d be conprom sed.
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"Il note since ny learned friend brought this issue
up, a tribunal does not have nore discretion than a
Court, and it is presuned to be effectively the sane
thing. In fact, | would say that in a disciplinary
hearing for a professional, we are even closer to that
of a Court insofar as they are akin to crim nal
proceedi ngs. W have a prosecutor, that's the

conpl aints director, and we have the accused. There
will be no crimnal sanctions, of course, if liability
Is found, but the seriousness is simlar and the type
of proceeding is simlar.

This is not nerely civil litigation in the sense
that we have two private parties suing each other over
a dispute, be it commercial or tort or otherw se.

"1l take you now just a couple of pages over to
par agraph 62 of Sierra Club. Again, the Court is
comenting on freedom of expression as it relates to
the core principle. Starting at the beginning of the
par agraph 52, the Court says: (as read)

In opposition to the confidentiality orders

| ies the fundanental principle of open and

accessi bl e court proceedings. This principle

Is inextricably tied to freedom of expression

enshrined in Section 2(b) of the Charter.

The i nportance of public and nedia access to

the courts cannot be understated, as this

Dicta Court Reporting Inc.
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access is the nmethod by which the judicial

process is scrutinized and criticized.

Because it is essential to the adm nistration

of justice that justice is done and is seen

to be done, such public scrutiny is

fundanmental. The open court principle has

been descri bed as "the very soul of justice",

guaranteeing that justice is admnistered in

a non-arbitrary manner.
Lastly, I"'mgoing to take you to another couple of
pages over to paragraphs 75 and 76 of Sierra Club. [|'m
now starting about two-thirds of the way through the
paragraph 75. Suprenme Court of Canada says: (as read)

a discussion of the deleterious effects

of the confidentiality order of freedom of

expression should include an assessnent of

the effects such an order woul d have on the

t hree core val ues.
Now, I will just stop there and say that the three core
val ues being referred to are truth seeking, denocratic
di scourse, and self-fulfillment.

Readi ng agai n from paragraph 75, the next
sentence: (as read)

The nore detrinental the order would be to

t hese values, the nore difficult it wll be

to justify the confidentiality order.

Dicta Court Reporting Inc.
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SSmlarly, mnor effects on -- of the order
on the core values will make the
confidentiality order easier to justify.
Movi ng down to paragraph 76: (as read)
Seeking the truth is not only at the core of
freedom of expression, but it has al so been
recogni zed as a fundanental purpose behind
the open court rule, as the open exam nation
of wi tnesses pronotes an effective
evidentiary process. Cearly, the
confidentiality order, by denying public and
medi a access to docunents relied on in the
proceedi ngs, woul d inpede the search to truth
to sone extent. Although the order woul d not
exclude the public fromthe courtroom
[simlar to the situation here, as ny |earned
friend has alluded to] the public and the
medi a woul d be deni ed access to docunents
rel evant to the evidentiary process.
These comments here fromthe Suprene Court are very
appl i cabl e because that's exactly what the conplaints
director is seeking. He's not seeking, as |
under stand, to exclude anybody fromthe hearing from
this point forward fromattending. He's -- what he's
attenpting to exclude is docunents relevant to the

evi dentiary process.
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Now, I"mgoing to talk a little bit now about the
Charter Section 11(d) right to a fair trial. Again,
Dr. Wall is submtting that it's -- it is not
contestable that in this hearing before this tribunal
he has Charter rights that this tribunal and the
Col l ege of Chiropractors is bound to uphold, and if
there are any infringenents of those rights, they m ght
be justified under Section 1 of the Charter. He,
therefore, has a right to a fair trial before this
tribunal, not nerely in the common | aw sense, but al so
in the constitutional sense.

|"'mgoing to take you to the Mentuck case at
par agr aphs 28 and 30. You're going to hear a reference
to the Dagenais case that | haven't taken you to yet,
but you will hear comments fromthat case.

Par agraph 28. These conmments are very apt to this case
because often a publication ban is sought by the
accused or, in this context, the nmenber being
prosecuted for all kinds of various reasons. You know,
t he obvious one is the sexual m sconduct case. It

m ght actually be in the interest of the conplaints
director of the College in those cases to have those
proceedi ngs be public for all kinds of legitimte
reasons of deterrence and public accountability, et
cetera, but the nenber may not want that to be public,

considering the sensitive nature of the evidence. And
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so often it would be the nenber seeking that type of
order, and he would -- he or she would rely on the --
his or her 11(d) rights to a fair trial in support of
such an application.

"' mreading now fromthe second sentence of
paragraph 28 in the Mentuck case: (as read)

Wiile the Court in Dagenais was required to

reconcile the accused's interest in a fair

trial with society's interest in freedom of

expression, the accused's right to a fair

trial in this case was not, and never was, an

I ssue. |Indeed, the accused w shes to have

the information disclosed, and views the

publication of certain of the details of his

arrest and trial as essential to the

fulfillment of his fair trial interest.

Instead, it is the Crown that seeks the

publication ban in order to protect the

safety of police officers and preserve the

efficacy of undercover police operations.
I will touch on this later as well, but | just want to
note right at this point that the Crown in that case,
you know, is simlar to the position of the conplaints
director in this case, and insofar as the Crown sought
a publication ban to protect the identity of officers

successful in that case, but insofar as it sought
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secrecy over substantive content, it was not

successful. And that's very simlar to the situation
we have here insofar as the conplaints director wants
redactions at least until the end of these proceedi ngs
on the transcripts Dr. Wall wants to publish. Dr. Wl
does not contest that. He wants to publish substantive
content, and so that's what this -- what the Court
decides in this case is exactly what Dr. Wall is
seeking in his case.

"' mtaking you now down to paragraph 29. Chief
Justice Laner -- I'mat the second sentence, sorry:
(as read)

Chi ef Justice Laner recognized in Dagenais

t hat publication bans have a variety of

pur poses and effects. Significantly, he

not ed at page 882, that:

it is not the case that freedom of
expression and the accused's right to a
fair trial are always in conflict.
Sonetines publicity serves inportant
interests in the fair trial process.
For exanple, in the context of
publ i cati on bans connected to crimna
proceedi ngs, these interests include the
accused's interest in public scrutiny of

the court process, and all the

Dicta Court Reporting Inc.
403-531-0590




© 00 N oo o B~ W DN P

N DN D N DD DNN P PP PR, PRk
o o0 A W DN P O © 00 N o 0o AW DN O

participants in the court process.
Goi ng down to paragraph 30: (as read)

This appeal inplicates precisely that

interest. The accused has a Charter right to

"a fair and public hearing" guaranteed by

section 11(d), which he has invoked in

opposition to the publication ban.

That's exactly the position of Dr. Wall, the -- his
right to a fair and public hearing and society's
interest in all hearings being done in a way that is
proper and fair. Those interests are furthered and
advanced and uphel d by the publication of the redacted
transcripts in this case.

And I'Il go to ny friend s conmments about how
nobody expected to becone part of a public debate, but
|"msorry, anybody who is witness in this case and
anybody who sits on the tribunal in this case, and,
quite frankly, anybody who decides to be counsel
involved in this case is presuned to be aware that what
they are doing is, in fact, public and will be public,
and if they're getting involved in a case of extrene
public interests such as a case like this, then yes,
what they have to say and how they say it and how t hey
conduct thenselves is likely to be public, should be
public, and they should not be concerned about public

scrutiny of their comrents or their conduct. That is
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how t hi ngs are done.

| just read to you comments fromthe Suprenme Court
of Canada that justice is to be done and it is seen to
be done, and if you' ve read that case, you will see
actually that the word "seen" is italicized by the
Suprene Court to enphasize just how i nportant that
principle is. That principle is a half of a m!llennium
old, that justice nmust be seen to be done. And as
| ofty as that principle is, it does apply to sonething
as seem ngly uni nportant as sone disciplinary hearing

such as this one. This is no less inportant than a

court proceeding. It's no less inportant than a
crimnal proceeding. It's no less inportant than a
proceeding at the Al berta Court of Appeal. |In fact,

this type of proceeding may end up at the Court of
Appeal of Alberta, and that needs to be accounted for
at this stage in the proceedings.

Now, I'mgoing to take -- this will be the | ast
quote | take you to for the 11(d) interest. |'m going
to take you to paragraph 52 of the Mentuck case, so
just a couple of pages over. I'mgoing to start from
t he begi nni ng of the paragraph: (as read)

Secondly, the right of the accused to a "fair

and public hearing" would be del eteriously

af fected by the requested publication ban.

The Court has not previously had occasion to
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el aborate at length on the content of the
right to a "public hearing" protected by
11(d) of the Charter. As it is not squarely
before us, | do not wish to be in any way
conclusive on the issue either. [But the
Court says] It is clear, however, that 11(d)
guar antees not only an open courtroom but
the right to have the nedia access that
courtroom and report on the proceedi ngs.

Take you down to the | ast sentence there: (as read)
The right to a public trial is neant to all ow
public scrutiny of the trial process. 1In
| i ght of that purpose, the observations of
Justice Cory in discussing the right to
freedom of expression are al so apt when
applied to the rights of a public trial.

Justice Cory said -- this is a quote from Ednont on

Journal, that other case | gave you: (as read)

It is exceedingly difficult for many, if not
nost, people to attend a court trial.

Nei t her wor ki ng coupl es nor nothers and

fat hers housebound w th young chil dren woul d
find it possible to attend court. Those who
cannot attend rely in | arge neasure upon the
press to informthem about court

proceedi ngs - the nature of the evidence that
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was called, the argunents presented, the

comrents nade by the trial judge - in order

to know not only what rights they may have,

but how their problens mght be dealt with in

court ... Discussion of court cases and

constructive criticismof court proceedings

I s dependent upon the receipt by the public

of information as to what transpired in

court. Practically speaking, this

I nformati on can only be obtained fromthe

newspapers or other nedia.
"Il conmment at this point about the fact that, of
course, you know, this case is over 20 years old. The
Ednont on Journal case is, | think, over 30 years old,
and, you know, the nedia |andscape in our nation | ooked
quite a bit different back then. Nowadays we have
what's call ed i ndependent or -- or individual
journalists or bodies that engage in sone form of
journalismeven if they're not nedia organi zati ons.

| would submt to you that the publication of
these transcripts by Dr. Wall hinself or by the
organi zation Liberty Coalition of Canada or any ot her
organi zation is akin to nedia as it's being referred to
in these cases. The fact is these days, because of the
way the nedia functions, you can usually only get

certain information -- certain types of information
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fromcertain nedia sources. So there are a |large
nunber of different media services that |like to publish
certain different things.

But the fact is -- the fact remains, the principle
remains that it is through nedia sources, be they
traditional or nodern, that nbst people gain access to
i nformati on about court proceedings, and that's at play
her e.

Was -- was the -- were the eight days of evidence
in this hearing open to the public? O course they
were. Did anybody show up? No. Not exactly
surprising. It's to be expected, as Justice Cory just
al luded to. Notwithstanding the fact that these
proceedings are virtual. Most people can't take a day
of f of work, paid work, to attend a hearing, but that
doesn't nean they don't care about it. That doesn't
nmean they're not interested in it, and that doesn't
mean that it doesn't matter that what happened in those
proceedi ngs, even though they were open to the public
but nobody cane, is not brought to |light and accessible
by the public.

|'"'mgoing to continue on to paragraph 53 now.
Suprene Court says: (as read)

This public scrutiny is to the advantage of

the accused in two senses: First, it ensures

that the judicial systemrenains in the
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busi ness of conducting fair trials, not nere
show trials or proceedings in which
conviction is a foregone conclusion. The
supervi sion of the public ensures that the
state does not abuse the public's right to be
presuned i nnocent, and does not institute
unfair procedures.

[ Par agraph 54] Second, it can vindicate an
accused person who is acquited, particularly
when the acquittal is surprising and perhaps
shocking to the public. In many cases, it is
not clear to the public, w thout the
advantage of a full explanation, why an
accused person is acquitted despite what a
reasonabl e person ni ght consider conpelling
evidence. Were a publication ban is in

pl ace, the accused has little public answer.

THE CHAI R: Excuse ne. M. Kitchen, we've
been joined -- is that Dr. Wall?

MR KI TCHEN: Yes.

THE CHAI R Just note for the record that

Dr. Wall has joined the proceedings. Thank you.
MR. Kl TCHEN: Thank you.

Il will just note that this paragraph is uniquely
applicable to this case. This goes to the comments of

nmy | earned friend about division and strong opi nions on
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either side of this issue. | think many nenbers of the
public woul d be shocked if Dr. Wall was found |iable
for professional m sconduct; | think sone would be
shocked if he wasn't. So | think that goes on both
sides, just because of the presunptions many people
have one way or the other about COVID and the
restrictions and masks, et cetera.

And wi thout the advantage of a full explanation
and without the availability of the record,
particularly the expert evidence, scientific evidence,
the public would be confused and woul dn't know where to
go and how to understand the ruling of the tribunal,
and certainly, for Dr. Wall, he wouldn't have any
answer for whether he was convicted or not -- sorry,
found |iabl e of professional m sconduct or not; he
woul dn't have an expl anati on.

Any menbers of the public -- and this will go to
the submi ssions I'mgoing to nmake later as well. Any
menbers of the public would be surprised, intrigued,

di stayed to di scover the evidence that cane out in the
four days of expert evidence that was discussed. A |ot
of the things discussed are things that don't get to be
di scussed, to put it lightly. WMany people on both
sides of the debate of the issue here would find the
coments of these five expert witnesses of incredible

interest and to be incredibly inform ng.
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Now, |'ve given you a |ot of comrents on the
rights and interests that are tied up with the test,
tied up with the presunption agai nst public bans, why
that presunption is so inportant. Now | want to wal k
you through a little bit of howto apply this test and
how t he Court, the Suprenme Court of Canada, has applied
this test, which, of course, you are bound to follow as
a tribunal subject to the binding decisions of the
Suprene Court of Canada.

My | earned friend wal ked you through the Health
Profession Act. | will submt to you that the Act,
these sections that he cited, they essentially codify
in legislation the conmon | aw discretion that this
tribunal has to order a publication ban in certain
circunstances. In fact, | would submt to you that's
exactly why the | egislation says what it says and why
you're not hearing fromthe EA constitutional challenge
to the |l egislation because | would say it is perfectly
constitutional. You know, that's why 75 -- Section 75
says -- it starts out "A hearing is open to the public
unless”". Well, that's -- that's the open court
principle. That's 500 years of |egal jurisprudence
right in those few words right there.

And why, when we go to Section 85, it says a
nmenber of the public can access the testinony, which is

the transcripts. O course, if the legislation did not

Dicta Court Reporting Inc.
403-531-0590




© 00 N oo o B~ W DN P

N DN D N DD DNN P PP PR, PRk
o o0 A W DN B O © 00 N o 0o M W N+, O

permt that, the |legislation would be unconstitutional.
Now, ny friend -- ny learned friend said that you
have very broad discretion. |In fact, he said at one
poi nt you have absol ute discretion. He indicated that
you have nore discretion than a court. |I'mgoing to
bring you to paragraph 71 of the Dagenai s decision |
have referred to but haven't taken you to yet. The
citation for that is 1994 3 SCR 835. |'m at
paragraph 71. [I'I|l give you a chance to get there for
anybody that's foll ow ng al ong.
Suprenme Court of Canada said at paragraph 71, |I'm
reading fromthe first sentence: (as read)
In the case at bar, we are dealing with a
common | aw rul e which provide judges wth the
di scretion to order a publication ban in
certain circunstances. The discretion cannot
be open-ended. |t cannot be exercised
arbitrarily. Mre to the point, as | stated
I n Sl aight Communi cations, in the context of
| egi sl ative conferrals of discretion [which
Is what we are dealing with here]:
As the constitution is the suprene | aw
of Canada and any law that isn't
consistent wth its provisions is, to
the extent of the inconsistency, of no

force or effect, it is inpossible to
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interpret legislation conferring
di scretion as conferring of power to
infringe the Charter, unless, of course,
that power is expressly conferred or
necessarily inplied [which is, of
course, not in this case]. Such an
interpretation would require us to
declare the legislation to be of no
force or effect, unless it can be
justified under section 1 [as | all uded
to].
The Court continues: (as read)
| woul d extend this reasoning, and hold that
a common |aw rule conferring discretion
cannot confer the power to infringe the
Charter. Discretion nust be exercised within
t he bounds set by the principles of the
Charter; exceeding these boundaries results
in a reversible error of |aw
| submit, again, that this tribunal is bound to respect
principles and the rights and the interests in the
Charter and that the only outcone possible if this
tribunal is, in fact, going to do that is to not order
a publication ban agai nst the publication of the
redacted transcripts as Dr. Wall has proposed.

Your discretion is not absolute. It is highly
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fettered. It is not greater than Court, and it nust be
exerci sed in accordance with the suprene |aw of this
nation, which is the Charter.

There nust be a sufficient reason to exercise the
di scretion to order a publication ban. |In this case,
the only reason or interest being invoked by the
conplaints director is the adm nistration of justice.
Both the freedom of expression and Dr. Vll's
constitutional right to a fair trial weigh against a
publication ban of the transcripts.

By the way, when | say "freedom of expression”,
I"'mreferring both to Dr. Wall's right to express and
al so the public's right to receive, as the Suprene
Court of Canada has nentioned a fewtines. |In fact,
it's nmentioned in Ednonton Journal, although |I won't
take you there. The public has a right to hear; they
have a right to listen; they have a right to read; they
have a right to receive.

The public actually has a constitutionally
protected right to read transcripts fromthis case.
That's not a right nerely conferred through the open
court principle. It's actually a right that every
I ndi vidual of this nation has, protected by
Section 2(b) of the Charter. That right can only be
interfered wwth if doing sois justified, whereas it's

likely to be in a proceeding of sensitive personal
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nature, such as a sexual m sconduct proceeding. This

is -- this is a very public proceedi ng about a very
public issue about a very scientific issue. [It's not
personal and sensitive. It is precisely the type of

i ssue that is going to be of the utnost interest to
every nenber of this nation.

The Suprene Court has provi ded gui dance for the
adm ni stration of justice as the only concern cited in
support of a publication ban and the party seeking the
publication ban clains that it is necessary, as the
conplaints director has done in this case.

|'"mgoing to take you back to the Mentuck case.
This is paragraphs 34 to 36 |'mgoing to be reading
from Starting at the first sentence of paragraph 34
of the Mentuck case, the Suprene Court of Canada sai d:
(as read)

| woul d add sonme general comments that shoul d

be kept in mnd in applying the test. The

first branch of the test contains several

| nportant el enents that can be coll apsed in

t he concept of "necessity", but that are

worth pausing to enunerate. One required

element is that the risk in question be a

serious one, or, as Chief Justice Lanmer put

It at page 878 of Dagenais, a "real and

substantial” risk. That is, it must be a
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risk to the reality -- sorry. It nust be a

risk to the reality of which is well-grounded

in the evidence. It nust also be a risk that

poses a serious threat to the proper

adm ni stration of justice. |In other words,

it is a serious danger sought to be avoi ded

that is required, not a substantial benefit

or advantage to the adm nistration of justice

sought to be obtai ned.
Let me just stop to comment on that. | think the
Court's saying two inportant things here: One, the
risk has to be real, significant, substantial,
evi denced, okay? It nust be that whoever is seeking
thisis -- is trying to prevent this real harm not
trying to layer on sone additional benefit, okay?

What's the risk in this case? There is no risk.
The only risk, if there was one, could arise if nanes
are not redacted. Theoretically -- although |I'd say
it's very speculative, and ny friend has provided no
evi dence -- sonething bad could happen if people's
nanmes were included in the release of the transcripts
at this point. O course, Dr. Wall doesn't concede

that. There's no evidence of that. There's no basis

for that. |It's purely speculative, and that is why the

redacti on of nanes beyond any deci sion nmade by this

tribunal to the final outcome woul d be conpletely out
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of order, is because there's no evidence that there's
going to be any problemthere.

Dr. Wall -- | would say if Dr. Wall wanted the
rel eased transcripts now with nanes on it, he would
have a right to do so, and the conplaints director
woul d have to provide sone serious credi ble evidence as
to why those nanes shoul d be redacted, but because
that's not really the issue, out of courtesy, out of
civility, Dr. Wall has agreed, as proposed, to redact
t he nanes because that's not what this is about. This
Is about getting the substantive scientific evidence
into the hands of the public who deserve it, and a way
to facilitate that and to keep the focus on the
substantive evidence is to redact the nanes. That's
why Dr. Wall proposed that.

So whatever risk there may be is conpletely
answered by the fact that names will be redacted. What
possi ble risk could there be to the adm nistration of
justice in this case if the scientific evidence that
was presented in this case is released to the public?
That question's not even begun to be answered by the
conplaints director

And | would say this also: Dr. Wall proposes the
publication of the scientific evidence and not of the
| ay evidence for the very reason that -- at this point

in the proceedings, for the very reason that, again, he
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wants the focus to be on the substantive scientific

evidence, okay? Not on what his patient said or what

or. [N said or what S S=id.

But I would say this: If there's any -- you know,
my learned friend commented on "piecemeal". If the
tribunal has any concern about the -- the so-called

piecemeal nature of releasing the scientific expert
evidence and not the lay evidence, the answer to that
is to order the release of all evidence with names
redacted, of course, at least until the end of the
proceedings. That would be -- that would be the proper
way to address this. That would be the lawful way to
address that issue, is to say, Okay. Well, the
evidence should either -- for the purposes of
administration of justice, the evidence should all go

out or none of it should go out.

Of course, none of it -- we can't prohibit none of
it from going out. That would be unlawful. It would
be unconstitutional. There's no reason to do that. So

we'll order the release of all of it. That's the only
fair thing to do. Dr. Wall is fine with that. He's
proposed the release of the scientific expert evidence.
But if the tribunal is concerned about the
so-called piecemeal nature of only releasing the
scientific evidence -- and by the way, when I say that,

I mean both sides. I don't just mean his four experts,
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but I mean the evidence of Dr. - because that's the
only fair, proper thing to do is to release all the
expert evidence.

The proper thing for this tribunal to do if that's
a concern is to order that it all be released, all of
it, every piece of it, but with names redacted. That's
what's lawful. That's what's constitutional. If that
is -- if the tribunal determines that there actually is
a threat to the proper administration of justice by
releasing only the expert evidence, and I would say
there isn't, and I don't think my friend has brought
you to any.
THE CHAIR: Mr. Kitchen, I'm cognizant of
the time. We have about 30 minutes left. We have a
hard deadline of 11:00 due to other commitments. So
I'm wondering how much longer you thought you would be.

We certainly want to leave time for questions.

MR. KITCHEN: I could speed things up a
little bit. I am -- I am near the end.

THE CHAIR: Thank you.

MR. KITCHEN: If you can give me another 10
or 15 minutes, I should be -- should be done.

I'm going to continue on, reading quickly from
paragraph 35 of the Mentuck case. The Supreme Court of
Canada said: (as read)

A second element is the meaning of "the
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proper adm nistration of justice".
[ Take you to the second sentence] Judges
shoul d be cautious in deciding what can be
regarded as part of the adm nistration of
justice.
[ Take you down to the next paragraph] The
third elenent | wsh to nention was
recogni zed by Justice La Forest when he
fornmul ated the three-part test discussed
above. Justice La Forest's second step is
clearly intended to reflect the m ninal
I npai rment branch of the Oakes test, [that's
the section 1 justification test] and the
sane conponent is present in the requirenent
at comon | aw that | esser alternative
measures not be able to prevent the risk.
This aspect of the test for common | aw
publ i cation bans requires the judge [or the
tribunal] not only to consider whether
reasonabl e alternatives are avail abl e, but
also to restrict the order as far as possible
W thout sacrificing the prevention of the
risk.
In this case, that's easy. Because the alternative
nmeasure to hol ding back the transcripts, to inposing

secrecy on this hearing, the alternative nmeasure is
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redact the nanmes as Dr. Wall has proposed.

"' mgoing to take you back to the Dagenais case,
paragraph 80. [|I'm halfway down the paragraph after the
quote. The Court says: (as read)

It must be noted, however, that the Charter

provi des saf eguards agai nst both act ual

i nterests of bias and agai nst situations that

give rise to a serious risk of a jury's

Inpartiality being tainted, it does not

require that all conceivable steps be taken

to renove even the nost specul ative risks.
Insofar as ny learned friend has said that there m ght
be sone negative inpact on the tribunal's ability to
make a decision free of any influence, | didn't hear
much on that, but in case that's an issue, the Court is
addressing that here: (as read)

This must be borne in mnd when the objective

of a publication ban inposed under the comon

| aw i s specified, since one of the primary

pur poses of the common law rule is the

protection of the constitutional rights of

the accused. As the rule itself states, the

obj ective of a publication ban authorized

under the rule is to prevent real and

substantial risks of trial fairness -- or

trial unfairness. Publ i cati on bans are not
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avai l able as a protection against renote and

specul ati ve dangers.
| submt that any -- any -- any issue is renote and
specul ative in this case if the nanmes are redacted.
There's no reason to think that this tribunal cannot
issue a fair decision if their nanes are redacted prior
to them nmaki ng a deci si on.

The public scrutiny is to be welconed. It's a
good thing. Especially when that scrutiny is focused
on the substantive issues and not the identity of the
deci si on-makers, even though the identity of the
deci si on-makers should be public, and it wll be at
sonme point -- it doesn't need to be at this point --
but public scrutiny of the evidence at this point could
only be wel coned as a good thing.

|"mnot going to read the whole paragraph. | wll
just refer you to paragraph 82 of the Dagenais decision
where the Court enphasizes the inportance of the
reasonabl e alternative nmeasures, which |I've hit on
repeatedly. That's the redaction.

To sunmarize the test -- and | amnearing the end
here -- to summarize the test, | wll take you to
paragraph 46 of Sierra Club. This is the test for
I ssuing the confidentiality order of a publication ban
that's being sought in this case. This is a sunmary of

the test: (as read)
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The Court enphasized that under the first

branch of the test [that's necessity], three

| nportant el enments were subsuned under the

"necessity" branch. First, the risk in

guestion nust be a serious risk well-grounded

in the evidence. Second, the phrase "proper

adm ni stration of justice" nust be carefully

interpreted so as not to allow the

conceal nent of an excessive anount of

information. Third, the test requires the

j udge observing -- ordering the ban to

consi der not only whether reasonabl e

alternatives are available, but also to

restrict the ban as far as possi ble w thout

sacrificing the prevention of the risk.
In other words, this is an open-and-shut case, to order
the rel ease of the redacted versions of the
transcripts. |If we're applying what the Suprene Court
of Canada has just said, it's an open-and-shut case.

Again, | wll rem nd you that in Mentuck, the
Court ordered the release of the evidence in that case
with the nanes of the police officers redacted. That
was pretty sensitive information. It was information
about undercover police operations in that case, and
the Court ordered it released i medi ately, and the

nanmes of the police officers redacted for a period of
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one year. That's what the Court ordered in that case.
That's exactly what Dr. Wall is looking for in this
case: the release of the information with the nanes
redacted until the end of the proceedings.

It nust be renenbered that the subject matter of
this case is not nerely of the typical type of obvious
interest to the public, rather it is of central,
critical inportance. This case goes to the core of one
of the nost pressing issues of our days, nanely,
whet her the conpel |l ed covering of people's faces by
their governnents is needed, effective, and justified
or, on the other hand, a gross, dangerous, unscientific
overreach.

Further, the material contained in the transcripts
in question is not only of extrene interest and
I nportance, but its tinely release to the public
itself -- the tinely release itself is highly in the
public interest, given the urgency of the circunstances

and the pace of devel opnents regardi ng COVID and

governnent restrictions on civil liberties.
|"mjust going to take you briefly -- | think this
will be the last tinme | take you anywhere -- briefly to

paragraph 83 of Sierra Cub: (as read)
Si nce cases involving public institutions
wll generally --

Public institutions, by the way, is the -- is the --
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is, | think, inportant there because obviously a |ot of
the Court's coments have been about the court,
al though | submt that clearly covers tribunal in this
case. You know, public institutions would include
things like the College of Chiropractics. (as read)
Si nce cases involving public institutions
will generally relate nore closely to the
core value of public participation in the
political process, the public nature of a
proceedi ng shoul d be taken into consideration
when assessing the nerits of a
confidentiality order. It is inportant to
note that this core value wll always be
engaged where the open court principle is
engaged owi ng to the inportance of open
justice to a denocratic society. However,
where the political process is also engaged
by the substance of the proceedings, the
connecti on between open court -- open
proceedi ngs and public participation in the
political process will increase. As such, |
agree with Appellate Justice Evans in the
court bel ow, where he stated, at
par agr aph 87:
Wiile all litigation is inportant to the

parties, and there's a public interest
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in ensuring the fair and appropriate

adjudication of all litigation that

cones before the courts, sonme cases

rai se issues that transcend the

i mediate interests of the parties and

the general public interest in the due

adm ni stration of justice, and have a

much w der public interest significance.
That's this case. This case is the archetype case for
t hat .

There's nothing, | would submt, of nore public
interest right now than COVID restrictions on civi
liberties than the restrictions by governnent bodies on
professionals. Nothing is nore inportant to the
interest of this nation right now.

| don't think I need to rem nd everybody. W just
had t he Emergencies Act invoked by the Federal
Governnent of this nation in response to a peacef ul
protest of a few thousand smling Canadi ans, which, by
the way, is exactly what Russia just did when it

arrested 2,000 protestors.

THE CHAI R M. Kitchen, in the interest
of time, | think let's stick to the point, please,
where --

MR. Kl TCHEN: "' mnot going to bel abour --

' mnot going to belabour this point, but it has to be
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nenti oned, okay? The context of this case cannot be
ignored. | say that the Suprenme Court of Canada says
it cannot be ignored. |[|'mnot saying that sinply
because it's ny wonderful idea. The Suprene Court of
Canada says that you cannot ignore the substance of the
case. The substance of this case is of paranount

i nportance to the interest of this nation.

We just had five experts talk about this issue.
Wiy? Because it is a very inportant issue. The
covering of people's faces is an inportant issue. And
this tribunal can lose sight of it. If it wasn't,
there woul dn't have been four people willing to speak
about why it's a bad idea.

As for the second part of the test, the bal ancing,
it is clear any benefit obtained through hol di ng back
the transcripts is tenuous at best. Yet the
del eterious effects to the rights of Dr. Wall and the
public are enormous. Dr. Wall has a fundanenta
freedom of expression right to dissemnate to the
public the expert evidence he has called in his defence
and that the conplaints director has called in an
effort to find himliable of professional m sconduct.

Dr. Wall further has a fundanental right to a fair
trial that is advanced by the realtinme public scrutiny,
realtinme public scrutiny of the expert evidence called

in this case. Further, organizations that fulfill a
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media role as I mentioned such as Liberty Coalition
have a Section 2(b) right to report on this evidence.
Further still, the public has a 2(b) right, as I
mentioned, manifested through the open court principle
to receive this evidence without delay.

All these rights would be unjustifiably violated
if the publication ban is ordered by the tribunal and
the redacted transcripts are withheld. The benefits of
the ban sought by the complaints director come nowhere
close to outweighing the drawbacks, even if necessity
could be established, which it cannot.

Those are my submissions, subject to any
questions.

THE CHAIR: Thank you, Mr. Kitchen.

Mr. [l any reply submission?
submissions by Mr. ||l (Reprly)

MR. N Very, very brief response.

I think we're asking you -- the complaints
director is asking you to strike a balance. So I think
I was fairly candid in my submissions to you that it's
a pretty high hurdle to get an outright complete
privacy order from you, and we're not looking for
secrecy here. I think what we're really asking you is
even if the open court principle applies -- and I
think, you know, we've heard a lot of information from

Mr. Kitchen about that -- the real issue here is timing
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and the deliberate decision to rel ease, again,

pi eceneal portions of evidence and doing that when the
hearing is not conpleted. Doing that when it's out of
context. Doing that when there are other |arger issues
that this tribunal has to consider. And doing that,

al l owi ng that when the section of the HPA speaks to
access only occurring after the conpletion of a
hearing. There's no prejudice to Dr. Wall at all to
wait until the end of the proceedings to rel ease,
hopeful Iy, redacted versions of transcripts, that's

wi t hout nanes.

And | do want to nmention that |I think M. Kitchen
stated that it would be highly unusual for a tribunal
to have authority to restrict publication after a
proceeding is concluded. | will just say that | think
that can occur in certain circunstances, and we see
that in, again, a professional conduct hearing relating
to sexual touching allegations or where there's private
confidential information about a person or patient
that's disclosed. Your -- your restrictions can go
beyond the end of your function as a hearing tribunal.
So | think you do have sone discretion in that regard.

Again, we're asking you to strike a bal ance.
Shoul d thi s happen, when should it happen, how should
it happen, and I think M. Kitchen has been very clear

and candid -- I'mnot being critical -- of his client's
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intention to publish transcripts with names without
redaction after the conclusion of these proceedings.
And that is a concern for the complaints director.
Those are my comments.
THE CHAIR: Thank you, Mr. || NGz
I think we'll take a brief -- maybe five minutes.
We will caucus just to review any questions that we may
have of Mr. |l or Mr. Kitchen. So if we can --
just take us to our room for five minutes. We only
have 20 minutes left. Hopefully we can utilize that
time productively. Thank you.
(ADJOURNMENT)
Discussion
THE CHAIR: Thank you. We have three
questions that we would like to put to counsel.
Perhaps we could start with Dr. |} NN
MR. KITCHEN: Dr. [l you're muted.
oR. [ Thank you. We are just
wondering, will the redacted publication include expert

witnesses' CVs and their reports as well as the

references?
MR. I will invite Mr. Kitchen's
comments, but I suspect not. I think it's only the

transcripts. You'll see from those sections in the HPA
that talk about public access to transcripts, evidence,

testimony. I don't think it includes their CVs and
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expert reports.

Mr. Kitchen, I don't know if you have any thoughts
on that, but
MR. KITCHEN: Those are exhibits. They form
part of the record. I think they should be accessible
by the public. 1I'll say this: Dr. Wall's intention
was to release transcripts only, redacted, as I've
mentioned. And my friend didn't say anything about,
you know, whether or not we should throw CVs in or not.
Dr. Wall wasn't intending to. He would be willing to
if that was a fairness concern, but at this point the
intention was transcripts only, redacted.

MR. [ I will just mention --

THE CHAIR: Thank you.

MR. -- very quickly. 85(3) and
(4) talk about examining the decision and testimony,
and that's fairly deliberate wording. It doesn't talk
about getting access to exhibits. I'm not sure if
there's some sort of an inherent right to exhibits, but
the legislation doesn't really speak to that. It's
kind of skeletal in some ways, and it's not maybe as
fulsome as we might like. But it talks about examine
the decision and the testimony and doesn't speak to the
exhibits, so

MR. KITCHEN: Right. But the Supreme Court

of Canada fills in the blanks on that and is -- is the
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determinative law on this. So where the legislation is
silent, the common law fills in, and the common law is
clear. The Supreme Court of Canada says that it's all
accessible. I don't really think that's -- I don't
think that's contestable, although it's not a live
issue here. We're not -- we're not arguing about
whether or not CVs should be going out right now
because that was not Dr. Wall's intention.

And I can tell you that Dr. Wall is not going to
release anything that we're not talking about today.
So if -- he's not going to release any other exhibits
or anything like that. At the end, sure, yes, but now

itYg just transcripts:

THE CHAIR: Thank you.
or.
oR. N Thank you. I guess this is a

question for Mr. |l 2As Mr. Kitchen was taking us
through the three different court cases, he did refer
or equate the Chiropractic College as a public
institution, and he also spoke to the fact that he felt
that the College was a governing body or a government,
or he equated those two. I wanted to get your comment
on that in respect to how we should feel about using
these court cases in this incident.

MR. N I think there's pretty good

case law, pretty clear case law that entities like the
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Col | ege, because they're statutorily created, because

they're adm nistrative decision-nakers, are created by

governnment. They are governnent entities. | think
there's -- having said that, though, I would take issue
with, I think, sone of the cooments M. Kitchen nade,

that there's an absol ute application between the court
cases and discipline cases. | think you wll see, for
exanple, in Section 79 of the HPA, you're not bound by
the formal Rules of Evidence.

So I think there are sone broader principles that
apply, but I think there still is sone inportant
di scretion given to regul atory professional colleges
that perhaps wouldn't apply in the court setting. |
know M. Kitchen wll disagree with that. Maybe | w |
steal his thunder and say that, but that's ny client's
Vi ew.
MR. KI TCHEN: | generally agree. | guess |
woul d enphasi ze different aspects. O course, you
know, we're on different sides of the coin here. You
know, the reality is whether you -- whether the
tribunal in this case recognizes it or not, it is bound
by the decisions of the Suprene Court of Canada and it
I's bound by the common law. It is bound by the
Charter. | nean, that's just -- that's trite law. |
don't think ny friend is really going to argue with ne

on that.
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The College is a public institution. It is
covered by Section 32 of the Charter. I mean, I'm
going to take you through all this on April 11th and
12th, but I don't think it's actually a live issue. I
think it's trite law in this case. We would be wasting
time really, you know, getting into it too far. So I
think you need to read these cases as binding on any

decision that you make.

oR. | Thank you.

THE CHAIR: Thank you.
vr.
MR. | Yes, thank you. My question

is for Mr. Kitchen.

Mr. Kitchen, you just alluded to the dates that
are set aside for closing argument. So my question has
to do with really why -- please elaborate on the
reasons why you're asking this tribunal to deal with
this matter before we've even heard closing arguments.
MR. KITCHEN: It's a good question. I'm not
asking you to deal with this. I'm responding to the
complaints director asking you to deal with this. Like
I said, out of courtesy, Dr. Wall gave notice to the
complaints director of his intention and did not act on
his intention until this was dealt with, again out of
courtesy, out of an interest in keeping these

proceedings as civil and amicable as possible.
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But he submts he has a right -- prior right to
rel ease these, would have already if he wasn't going

out of his way to be as courtesy [sic] as possible and,

again, to provide notice. | actually -- to be
perfectly honest, | didn't actually expect this to
occur. Because | -- because Dr. WAll proposed these

transcripts be published in a redacted form | didn't
actually expect that to be contested. | actually

consi der the conplaints director bringing us here today
to be rather unreasonabl e.

So | amnot asking you to deal with this; the
conplaints director is. And | would say that it's
quite easily dealt with based on nmy subm ssi ons.
Redacted transcripts go out.

THE CHAI R Ckay. Any cl osing conments
bef ore we adjourn for today?

| will say to both parties that a | ot of
i nformati on has been presented. W appreciate you
provi di ng your subm ssions. W wll be neeting to
deli berate further on this. Just haven't had a chance
today inthe limted tine available. So we will neet
as soon as reasonably possible and certainly before
cl osing argunents are scheduled on April 11th and 12t h,
and we will provide you with a decision with witten
reasons as soon as possi bl e.

MR. KI TCHEN: | will just say one thing.

Dicta Court Reporting Inc.
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know it should go without saying. My learned friend
has said that the hearing isn't over with. The
evidence part of the hearing is over with. There's a
reason why Dr. Wall waited till now. He wasn't going
to piecemeal published transcripts in the middle of the
evidence part of the hearing. That would be
unreasonable and inappropriate. He never intended to
do that. He was never going to do that.

The evidence part of the hearing is over. We only
have closing argument. That's why he wants to release
it now because it makes sense to now, not before the
evidence was done. That would be piecemeal. So if
you're asking why are we dealing with this now, it's
because the evidence portion is done. All the evidence
is done, so only now can evidence appropriately go out,
and that's why he's seeking to do so now.

MR. N Mr. Chair, just very, very
quickly. There may be evidence at the -- if there's
findings of unprofessional conduct at the sentencing
phase. I won't say it's the same type of evidence
necessarily, but you may well be hearing evidence at
that phase.

And I will just make a comment as well. I think
my friend said that he was surprised by this hearing
having to occur today and that it was unreasonable. I

don't think it was. I recognize everybody had to spend
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some time and effort, but what Mr. Kitchen's client was
proposing to do was, in my experience in working with
regulatory bodies, unusual. And even if you agree with
everything he says and issue orders entirely in his
client's favour, we needed direction, and we needed
someone to tell us what could and couldn't happen.
We're hoping you'll help give some credence to the
complaints director's position and adopt his reasoning,
of course, but I don't think today's hearing was an
unreasonable request. I think it was needed to give
everybody certainty about what was going to happen,
what wasn't going to happen, and to make sure people
like Dr. . and others had their potential interests
mentioned today.

So thank you for your time. I know we're running
late here.

THE CHAIR: I appreciate that,
vr .

And I will say from the hearing tribunal's
perspective, nobody likes surprises. And I think
there's also in the longer term, you know, perhaps --
perhaps this is something that needs to be considered
and maybe included when discussing the possibility of
having expert witnesses testify, that this needs to be
a part of the information they're provided with.

So in any event, thank you all very much. We're 5
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after 11. We wll

adjourned. As | said, we wll

you as soon as --
everybody on Apri

adj our ned.

cl ose -- consider this hearing

have a decision out to

as soon as we can, and we wll see

11t h and 12t h.

The hearing is now

PROCEEDI NGS ADJOURNED
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CERTIFICATE OF TRANSCRIPT:

I, I ccrtify that the foregoing pages

are a complete and accurate transcript of the
Proceedings conducted in accordance with the Alberta
Protocol for Remote Questioning, taken down by me in
shorthand and transcribed from my shorthand notes to
the best of my skill and ability.

Dated at the City of Calgary, Province of Alberta,

this 4th day of March 2022.
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